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Monica Bharel, M.D., MPH
Commissioner
Massachusetts Department of Public Health
250 Washington Street
Boston, MA 02108

Dear Commissioner Bharel:

Thank you for the opportunity to provide written comment on the Department’s proposed amendments to the Determination of Need (DoN) regulations (105 CMR 100.000).  The Massachusetts Council of Community Hospitals (MCCH) appreciates the thoughtful work of you and your team in streamlining what had been confusing and onerous prior regulations.  The proposed redraft is far more reflective of our current health care landscape, appropriately focusing on patient need, improved outcomes, and price competitiveness.  We are extremely supportive of the various steps taken to standardize procedures and simplify the application process, as well as the creation of a conservation category for smaller maintenance projects.  MCCH’s members appreciate the Department’s support of community-based care, which is made evident by the content of the draft regulations.

As you are aware, community providers face vastly different challenges than academic medical centers and teaching hospitals.  Our members understand that care delivery is primarily about the health of patients and communities, and they provide services regardless of a consumer’s ability to pay.  MCCH hospitals serve a higher share of patients on MassHealth and Medicare and our commercial payer reimbursements are generally lower than those of our colleagues at the teaching level.  They offer services that are necessary to meet community need but are not always profitable, such as behavioral health and substance abuse treatment.  Despite these challenges, our members continuously invest in community-based programming and wellness initiatives, including health fairs, free screenings, needle exchanges, and countless other critical quality of life and public health programs for the residents that they serve.

New market non-hospital providers, including ambulatory surgical centers (ASCs) and retail and urgent care clinics, unceasingly seek to draw commercial patients away from community hospitals.  They do not invest in prevention and wellness activities.  These “innovators” are not required to pay into community benefit programs, and are not required to accept Medicaid patients.  Although they provide a health service, they are simply not held to the same standard that DPH has made a priority for hospitals for so many years: to both serve patients and foster healthy communities.  All providers should share the immense responsibility to care for patients in their time of need, regardless of their insurance plan or ability to pay at the time of service.  To that end, MCCH unequivocally supports the draft regulations’ requirement that a provider participate in MassHealth as a standard condition of DoN approval, as it is important to ensure care access for not only commercial patients but for our more vulnerable populations.

MCCH is extremely supportive of the regulations’ proposed amendments to require that ASC projects be affiliated with an existing acute care hospital.  For far too long, ASCs have met no impediment to setting up shop in community hospitals’ service areas.  These provisions would ensure that DoN proposals are designed to meet actual patient need and are in line with community benefit initiatives.  Shields Health Care has formed successful partnerships with several MCCH member hospitals, providing certain outpatient procedures at competitive prices while allowing community patients to remain in their hospital’s network.  

In advocating for the removal of the ambulatory surgical center amendments, opponents have cited concerns about “price” and meeting the cost grown benchmark established under Chapter 224.  Stand-alone clinics have pointed to a lower cost-of-service than that of high-value community hospitals.  As this may be true in some cases, it does not reflect the full picture.  ASCs are able to charge less for certain commercial products, as they have not had to offset low public reimbursement, community benefit investments, and uncompensated care.  Additionally, many non-hospital new market providers maintain relationships with academic medical centers and large health systems, where patients may be referred for follow-up or emergent care.  If the market share of community hospitals continues to be siphoned off by high-cost providers and unaffiliated clinics, our health system will lose those hospitals that are anchoring the low end of the cost curve.  As the definitions[footnoteRef:1] of “DoN-Required Service” and “DoN-Required Equipment” specifically note “health systems sustainability” as a factor of consideration, it is important to recognize how a proliferation of non-hospital providers could jeopardize the health and sustainability of community hospitals.  Ultimately, this trend can only result in a significant increase in the overall cost of care. [1:  Section 100.100] 


MCCH hopes that the Department maintains these ASC draft provisions, but we are supportive of small changes to allow flexibility for existing surgical centers.  We think that a one-time expansion for existing sites, within reason, makes sense, with limits set based on the current number of facility beds and services provided.  We would defer to the wisdom of the Department on what would be deemed a fair limit.  However, all new market entries should be required to abide by the ASC requirements laid out in the regulations, or at a minimum, be required to obtain explicit written support of the project from the area’s local hospitals: the institutions that have made public health their mission for so many years, often to their own financial detriment.

There are several areas of the regulations that MCCH respectfully wishes to offer recommendations for improvement.  Most importantly, we suggest adding a definition for “Price” within Section 100.100.  As these modernized regulations are very much focused on price competiveness, it would be helpful to have a clear understanding of the Department’s interpretation.  MCCH would recommend basing the definition of “Price” on the amounts paid by commercial insurers to the provider applicant for pertinent services, as private pay contracts do not always reflect the actual cost of providing care.

We support DPH’s goal of holding providers accountable to the provisions laid out in their applications, and ensuring compliance through annual reporting over 10 years[footnoteRef:2] and contribution toward Health Priorities[footnoteRef:3].  However, hospitals are currently subject to burdensome reporting requirements across many levels of state government, and the health care landscape changes so rapidly that hospitals may have to make adjustments to their original plans.  MCCH suggests further amending the draft regulations to eliminate the annual reporting requirement, and instead allow DPH to monitor projects over 10 years with the authority to request data at any time.  Providers determined to be noncompliant by staff could then be required to appear before the Public Health Council for assessment.  If the Council agrees with the staff recommendation, they could then invoke the requirement of payment toward Health Priorities.  This would ensure accountability, but allow for consideration of potential mitigating factors.   [2:  Section 100.310, subsection (L)]  [3:  Section 100.735, subsection (D)(2)] 


Finally, as previously expressed, requiring MassHealth participation as a standard condition of DoN[footnoteRef:4] is an important step toward ensuring high-value care for all Massachusetts patients.  MCCH suggests modifying the wording in said section, to instead say “meaningful participation” and “meaningfully participate.”  This is a potential gray area where non-hospital providers could cherry pick MassHealth patients based on the perceived reimbursement value of their service.  A small language change would ensure that providers treat every Medicaid patient that seeks treatment in their facility. [4:  Section 100.310, subsection (K)] 


Thank you again for your exhaustive work on this issue, and for your consideration of MCCH’s comments and suggestions.  Should you have any questions, please do not hesitate to contact me.

Warm regards,
[image: ]
Steve Walsh
President and CEO
Massachusetts Council of Community Hospitals

cc: Thomas Mangan, Policy Analyst, Government Affairs
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