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Canton, MA  02021
phone:  860-690-1146

email:  maorthoexec@gmail.com

www.massortho.org
October 2, 2016

Monica Bharel

Executive Office of Health and Human Services

Department of Public Health

250 Washington Street

Boston, MA 02108

RE: Proposed Revision of 105 CMR 100.000: Determination of Need

Dear Commissioner Bharel,
Please accept this letter as testimony in opposition to draft regulations to 105 CMR 100.000, as it relates to the Determination of Need (DoN) requirements for ambulatory surgery centers (ASC’s). 
The Massachusetts Orthopaedic Association (MOA) supports the proposed elimination of the moratorium on ASCs.  However, we are strongly opposed to the restrictive and anticompetitive requirement contained in the proposed regulations that would require a freestanding ASC applying for a Determination of Need for any proposed project to be affiliated with or in a joint venture with an acute care hospital. 
ASCs are innovative, high-quality surgical facilities that offer patients a high quality, low-cost choice for outpatient care. ASCs efficiencies allow for significantly lower prices than HOPDs for the same procedures throughout the country, regardless of payer. The Department of Public Health’s stated goal is to promote better care at lower costs. However, the proposed regulations will effectively reduce options for the citizens of Massachusetts at a time when out of pocket health care costs are rising and the healthcare spending in the Commonwealth exceeds the Health Policy Commission’s benchmark for the second straight year.   
No other state has such an anti-competitive restriction on ASCs. Forcing private entities to partner with potential competitors in the marketplace reduces competition and raises anti-trust concerns. 
The MOA therefore urges the DPH to strike 105 CMR 100.740 (A) from the draft regulations. 
Sincerely, 
Robert Patz, MD
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