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October 7, 2016

Commissioner Monica Bharel, MD, MPH

Massachusetts Department of Public Health

250 Washington Street

Boston, MA 02108

Re: DoN Regulations -- Mass Senior Care Association Public Comments Concerning Proposed 105 CMR 100.00

Dear Commissioner Bharel, 
On behalf of the Massachusetts Senior Care Association (MSCA), which represents approximately 400 nursing homes, we thank the Department of Public Health for the opportunity to present comments in response to the Department’s proposed Determination of Need regulations 105 CMR 100.00.  We appreciate the Department’s willingness to continue to engage in a robust stakeholder discussion regarding the proposed regulations.  

MSCA welcomes the opportunity to work with the Department in transitioning to the newly envisioned DoN landscape that promotes integration, accountability and a strong continuum of health care and support services for Massachusetts health care consumers.  The Department has done an admirable job in aligning and streamlining the various regulatory processes and should be congratulated for condensing and rationalizing the extensive DoN regulations.  MSCA stands ready to provide assistance to the Department in finalizing and transitioning to the new regulation to help ensure greater clarity, certainty and consistency in the new DoN processes.  This in turn will enable the provider community to engage in effective planning for needed long term care facility projects while simultaneously meeting the Commonwealth’s goal to contain health care costs.

Before detailing our specific recommendations below, we would like to highlight three areas of utmost importance to our members:  1) concern over the inclusion of long term care projects under the community-based health initiative (“CBHI”) requirements; 2) supporting the moratorium on new beds, including the grandfathering of previously  approved long term care projects; and 3) addressing the impact of the new regulations on the Department’s extensive body of sub-regulatory guidance applicable to the long term care sector.   Some examples of areas where we would welcome the opportunity to ensure that appropriate sub-regulatory guidance continues to be and/or is newly available are the following:
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· With respect to the extension of CBHI payments to all DoN applicants:  

· First, setting an appropriate contribution amount and assessment/exemption methodology that gives due consideration to  the financial challenges of long term care providers --  particularly those who serve a disproportionate number of MassHealth beneficiaries;  and  

· Second, developing a workable process for CBHI development that reflects both the similarities and the differences between the long term and acute care sectors, that recognizes existing affiliations and community relationships particularly with other providers of long term care services and supports, and that supports unique challenges facing the long term care community such as supporting residents with particular needs including but not limited to dementia, behavioral health issues, and substance use disorders.

· Further clarifying the characteristics of Conservation and Modernization projects and the role of the LTC Renovation and Replacement Guidelines

· Articulating relevant standards concerning transfer of site projects and addressing the concerns of urban facilities and the consumers they serve

· Addressing co-location of service lines that are appropriately and cost effectively integrated with traditional long term care services (e.g. adult day health, hospice, clinic etc.)

At the outset, we also would like to express our support for the following:  

· The new waiver process, which is more similar to the Department’s licensure waiver regulations, will help facilitate innovation in health care delivery which we all see happening at a rapidly accelerating pace.

· The incorporation of some of the Department’s existing sub-regulatory guidance into the body of the proposed regulations for ease of reference.

· The increased flexibility for our nonprofit members regarding the fundraising requirements, allowing the solicitation of pledges with proper disclosure that the project is contingent on DoN approval. 

Note that some of our comments are specific to the long term care provider community while some either are or could be broad based in their applicability.  Please let us know how we can help contribute to a successful finalization and implementation of the regulations.  Our specific recommendations follow:  

1. Community-Based Health Initiatives Contribution 

The Department’s proposal to include long term care provider projects in CBHI payments under 105 CMR 100.551(J) would present significant challenges to our members.  We ask that the Department modify the regulations as outlined below in recognition of the low operating margins of many long term care providers and in particular, those who are serve a disproportionate share of MassHealth recipients.  Dependence on Medicaid reimbursement both limits the financial viability of providers and evidences their significant community commitment.   In that spirit, MSCA proposes the following financially related comments on behalf of its members:

· An exemption from the CBHI contribution for those long term providers who qualify based on either (1) a demonstration of one or more agreed upon measures of financial health;  or (2) a significant commitment to MassHealth.    

· For long term care providers who do not qualify for an exemption from CBHI per the above standards, we propose that a 2.5% CBHI contribution apply for long term care Modernization projects and a 1.25%  CBHI contribution apply for Conservation projects.  

· Confirmation that the CBHI contribution will be included in the Maximum Capital Expenditure for the purpose of being recognized as a capital expenditure for MassHealth reimbursement purposes (which is not applicable to hospitals).

· If the Department finds that an applicant has failed to demonstrate compliance with the DoN conditions, we propose that no additional CBHI assessment would be imposed for delays caused by zoning related opposition.  

· In all cases, we ask that that the Department provide an opportunity for notice and cure before an additional assessment is imposed. 

In addition, because this would be a new endeavor for the long term care provider community, we hope for the opportunity to work with the Department in developing a long term care appropriate CBHI process, connected to supporting the needs of elders, rehabilitation patients and their families and further connecting nursing homes to the various long term care services and supports and social determinants of health providers in their surrounding communities.  In particular, we would like to see the Department recognize support in the areas of dementia care and substance use disorders.  In addition, many long term care providers are affiliated directly or indirectly with other types of health care providers that may qualify for and benefit from CBHI support; we would not want such affiliated providers to be ineligible to receive such payments.       

We also envision a CBHI planning and compliance reporting process for long term care providers that is efficient and streamlined in recognition of the fact that unlike hospitals, long term care providers are not subject to ongoing regulatory (e.g. IRS and Attorney General) requirements in the community benefits area and do not have community benefits infrastructure in place.  

2. Sub-Regulatory Guidance   

As noted above, we look forward to the opportunity of working with the Department to help develop new sub-regulatory guidance, as well as to clarify which existing guidelines and policy advisories, whether in whole or in part, will remain in place under the final regulations, and/or the process by which any will be retired.   

We also commend the Department for ensuring a public process for issuing sub-regulatory guidance in the future.  We suggest, however, that the Department consider having a more streamlined process for the type of sub-regulatory guidance that is more limited or temporary in applicability (e.g. policy advisories such as the annual expenditure minimums), and a full public process such as the process for the issuance of regulations to be used for more permanent or extensive sub-regulatory guidance.  

3. Bed Need

We understand that the current moratorium remains in effect via the Department’s sub-regulatory guidance until further notice, and that current beds out of service remain valid.  We look forward to working with Department in developing policy in this area going forward.    

4. Grandfathering of Unimplemented DoNs

We support the Department’s effort to streamline the regulations through the deletion of unique, historic provisions.  We request, however, the Department include a provision in the final regulations to provide certainty to providers that have previously approved but unimplemented new, replacement and renovation DoNs, as well as approved urban underbedded projects exempt under 105 CMR 100.608 (G.L. c. 111, § 25C½(a)(4), remain grandfathered.  In addition, we would appreciate confirmation via subregulatory guidance to reflect our understanding that pending projects will continue to be processed under the current regulations.  

5. Transfer of Site 

MSCA supports the Department’s proposal to further simplify this process and the removal of the somewhat arbitrary twenty-five mile limitation on transfers.  

With respect to the Department’s proposal to permit the Commissioner to determine whether the transfer results in a “substantial change in service” requiring a full DoN, we would suggest additional criteria in the regulations or in sub-regulatory guidance to be developed that would provide more clarity in advance to providers who are considering changes in location.   We would be happy to work with Department in suggesting such standards.  

In addition, we propose that the Department include a provision with respect to transfers of site generally which permits applicants to demonstrate the unavailability of a suitable new site nearby with documentation of reasonable, good faith efforts to locate replacement space.    

With respect to the Department’s proposed deletion of the regulatory provisions pertaining to urban underbedded facilities (as well as what we would assume would be the concomitant retiring of the applicable sub-regulatory guidance), there could be confusion regarding the continuing applicability of the statutory provision pertaining to urban underbedded facilities (G.L. Chapter 111, Section 25(n)) which would remain in effect.  Therefore, the Department may wish to provide at least temporary sub-regulatory guidance in this area until the Department can more fully consider its policy with respect to protecting the needs of urban facilities and their residents.  MSCA welcomes the opportunity to participate in such discussions. 

Finally, please note also the typo in 100.745(D)(6) regarding the reference to 105 CMR 100.306 which does not exist.   

6. Replacement and Renovation DoNs 

We support the Department’s new descriptions of “Conservation” and “Modernization” Projects but request a small clarification in the definition of Conservation Projects to ensure that they are sufficiently distinguishable from Modernization projects.  Specifically, the definition of Restore under the Conservation Project definition provides that this “may include coming in compliance with all applicable federal, state and local licensure, safety and building requirements.”  Our concern is that a compliance project that may also as a side benefit included increased functionality would not qualify as restoration.   Therefore, we would replace “may” with “shall include but not be limited to.” 

7. Integration of Long Term Care with Other Related Services 

We understand that the Department is currently revising its long term care licensure regulations and we hope that these will permit more flexible co-location of services to support further integration of the care continuum.  We ask that the Department ensure that its proposed policy under the new licensure regulations harmonizes with the DoN regulations.  In particular, we seek to ensure that projects pertaining to other service lines which are not subject to DoN will be viewed separately from a long term care project and not be considered a new long term care service requiring a full DoN.  Such projects should not be considered modernization beyond original facility functionality or services, and associated expenses should not be included to the capital expenditure calculation for the long term care provider. 

8. DoN Factors: Clarification regarding 105 CMR 100.210(A) “all applicable”; 105 CMR 210(A)(4) Financial Feasibility Certification  

We appreciate that the Department has made an effort to tailor the applicability of DoN factors to specific project types.  There may be some additional tailoring that is warranted however.  For example, how would Factor 1 refer to an Applicant for a new project which has no existing patient panel?  We also are particularly concerned regarding the requirement that a certified public accountant (“CPA”) provide documentation and certification as to financial feasibility of any  project – even a Conservation project.  Moreover, it is unclear if the type of analysis and opinion for which the CPA would be engaged corresponds to a standard accounting framework.  Regardless, engaging a CPA for a task of this scope would add significantly to the cost of a project and thus to the health care system in general.  


9. Expanding MassHealth Access 

MSCA supports the Department’s goal to expand MassHealth access via the DoN process.  We welcome the opportunity, however, to explore with the Department how such a requirement may play out differently depending on the particular long term care setting.   

10. New Waiver Process

MCSA supports the Department’s conversion of the current Section 308 exemption process into a waiver process to facilitate innovative projects.    

11. Fundraising/Solicitation 

MSCA appreciates the proposed regulatory change which clarifies that applicants may now solicit pledges from the general public in advance of DoN approval, provided the solicitation is conditioned on receipt of the DoN. 

12. Change of Ownership Clarification

The proposed regulations define “Proposed Project” to include “Original License” and “transfer of ownership” generally.    As there is no statutory requirement for long term care facilities to obtain a determination of need for an original license with a change of ownership, unlike hospitals and ambulatory surgery centers, the definition of “Proposed Project” should be clarified to exclude this provider category.

Again, MSCA is excited to embark on this new chapter in the DoN program.  Should you have any questions, please do not hesitate to contact us.
Sincerely,


Tara Gregorio
Senior Vice President

800 South Street, Suite 280, Waltham, MA 02453   Tel: 617.558.0202    Fax: 617.558.3546    www.maseniorcare.org





Representing Massachusetts’s nursing facilities and other organizations that provide health care and community for older adults and people with disabilities.
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