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DPH ORAL TESTIMONY ON PROPSOED DON REGULATIONS
September 21, 2016

My name is Paul Hattis, I am a health policy professor at Tufts University Medical School.

I am very pleased to be here today to provide some brief testimony about the revised DON regulations.   

From a health care consumer advocacy perspective, it has been a frustrating year here in MA.  

That’s why with some sense of hope, I can say that these proposed regulations—represent the best health policy development that has come forward so far this year, from either the legislature or any state government agency.  Overall, the major thrust of these proposed regulations will support both a better functioning health care system and provide some sense of improved accountability over health care providers in their expansion or capital investment activities.   I thank Commissioner Bharel and her staff for leading the way by attempting to vastly improve the DON process in our state through this major revision of regulations. 

Importantly, these proposed regulations make good strides towards improving the community engagement and public health processes of providers that are connected to DON applications.  Embedded here is a clear aim to obtain better public health outcomes per dollar spent from DON health priority investments, and to assure accountability for promises and claims that are made.  I believe that the sub-regulatory process, which will follow the ultimate approval of these revised regulations, should help make that point even more clear.  A number of my colleagues from: MPHA, CCHRS, BACH, and community benefits colleague Enid Eckstein—all here today in order to share their thoughts and reflections on how these newly proposed regulations can best promote effective consumer engagement and assure high quality and integrated public health efforts by providers.  I join in the specifics of their comments.

Notwithstanding my overall praise for the general direction of these proposed regulations, let me be clear--they are far from perfect.  And in a few areas, the proposed regulations are in need of additional clarification, or in some important instances, redirection from what is currently proposed.   In my written comments, I will try to be specific about some areas for suggested clarification or modification.

But in my oral comments today, I wish to focus on something that I think is really important and an area where I claim first hand expertise.   Specifically, I wish to comment on the specified interactions contemplated by these regulations, between the Public Health Council (Council) with the Health Policy Commission (HPC) on areas of mutual interest and policy overlap.   

Note:  the DON stated purposes include a desire to:  ‘encourage competition’; make health care resources available at the ‘lowest reasonable aggregate cost’; and assure that a ‘proposed project is consistent with MA cost containment goals’.  These are all also issues of concern to the work of the HPC.   Thus, it is important--I would call it essential--that these regulations land in the ‘right place’—respecting the missions of both state agencies to review and/or approve (for the Council only..) important transactions or projects with significant cost-growth, access or quality concerns.  There should be an allocation of roles and responsibilities that is understandable to all, respectful of which agency truly has the best subject matter expertise, and at the end of the day—demonstrates good inter-governmental oversight and related decision-making.   

With respect to Council and HPC relationships, based on what is proposed—the glass is both half full and half empty so far…Let me explain.

On the half full side—in the context of reviews of proposed ‘change of ownership’ applications—usually as a result of a merger or acquisition, these proposed regulations make significant progress over the current situation.  Not only do they significantly rationalize the cross agency review processes in a calendar sense between the two agencies, and appropriately, strengthen the Council’s ‘public health outcome’ examination of the proposed market transaction with benchmarking accountability, but the ‘final’ approval of the merger or acquisition can be stayed until the HPC has completed its CMIR—and if significant concerns about access, cost growth or quality are raised there—the Council may choose to rescind any earlier approval based on HPC’s significant findings.  That’s real progress.

Let me turn to the half empty side:  it has to do with the role of the HPC in commenting into the DON record on capital projects, when an Independent Cost Analysis (ICA) has been mandated, and determining whether or not based on the ICA and other parts of the review record, whether the Proposed Project is likely to threaten MA cost containment goals. (And while beyond the scope of my testimony today—those goals are much more than simply the impact on the overall state cost growth benchmark….)  Here I am talking about those kinds of DON applications where there has not been any regulatory reason to notify HPC of the intended activity—most often a capital building project. 

Under the current regulations, at its discretion, the HPC is able to submit comments either on the findings of an ICA, or for that matter, is free to share its own de novo impressions on a proposed DON project.   However, in the revised regulations, reference to this HPC role flowing out of the 2012 statutory change has surprising disappeared. That is a step backward and not in keeping with a ‘good government’ philosophy.  So clearly, these proposed regulations need to be amended to regain that lost language. 

Furthermore, it is clear to me that the authors of this revised draft truly want to find an effective working relationship between the Council and HPC, so as to best assure that the Council has a thorough record, including a complete ‘cost growth’ analysis before it, as it decides to accept or reject a particular application under the DON standards.   When an ICA has been mandated, it is essential that it be both: (1) independent; as well as (2) contain a complete and competent ‘cost analysis’.  Neither of these is assured under the current or proposed set of new regulations.  At a minimum—the client for the ICA needs to be the state—the party that has to make important decisions using its findings as part of an evidentiary base—and not what it is at the present—a review conducted on behalf of a DON applicant. 

Also of great concern is that neither the current regulations, nor the proposed ones go far enough to best assure that the expertise and knowledge that the HPC maintains, will be brought into either the creation of the ICA charge, or into the review of a completed ICA by a third party contractor.   I am hopeful that the proposed regulations could be redrafted so as to create more of a ‘default expectation’ that the HPC’s perspective would find its way into the cost growth analysis for some of our significant DON projects when an ICA has been mandated.  

One need look no further than the current Children’s Hospital DON application and its very incomplete ICA, to see the need for the HPC to weigh-in with its comments so that the Council has a complete record before it in which to make its decision on whether to accept or reject a particular application under the DON standards.    

I am hopeful that these important modifications to the proposed regulations can find their way into existence and I look forward to submitting some written comments in this regard. 

Thanks for the opportunity to testify today on this very important redraft of the DON regulatory scheme.
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