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October 7, 2016
Dr. Monica Bharel 
Commissioner, Department of Public Health
250 Washington Street, 2nd Floor

Boston, MA 02108

Dear Commissioner Bharel:
Thank you for the opportunity to comment on your Department’s proposed revision of 105 CMR 100.00: Determination of Need. This work appears to substantially advance transparency, accountability and reporting, community engagement, and thorough, data-driven planning in our allocation of health care resources. The district I represent has recently gone through a very substantial realignment of such resources, so I appreciate the importance of this regulatory responsibility and the amount of effort that has gone into these recently presented revisions. My comments are shaped by this experience, and also by my ongoing interest in policies affecting mental health and substance abuse services. 
Transparency and Notification: 100.405(C) Filing Notice of Application establishes certain requirements for submitting and publicly posting documents related to a DoN application. Specifically, a notice of intent must be provided to you, and to a local newspaper. Given the importance of such notice, please consider expanding this section, to include an electronic copy delivered to the executive of the municipality in which a project is proposed and each contiguous municipality.

Establish Mental Health and Addiction Parity as a Public Health Goal: The revised regulation cites, on several occasions, broad goals for public health throughout the Commonwealth. These appear as “cost containment, health outcomes and delivery system transformation,” for example under 100.001 General Provisions, 100.201(A)(2) Health Priorities, and 100.301(N) Additional Standard Conditions. 

Though stated only in concept, not in detail, these enumerated goals will nonetheless shape how we view health priorities, and community based health initiatives, for the purpose of DoN review and other health planning matters. Because of this, I would like to stress the importance of one additional overarching goal for the future of health planning in Massachusetts: the attainment of parity for mental health and addiction services. Please consider adding Parity as a stated goal of the Commonwealth, on each occasion that these enumerated goals appear throughout the revised regulation.

Definition of Patient Panel: Many patients who present with mental health or substance use today are seen in emergency departments, but not admitted to the associated facility or health system. These patients represent a demand that our health systems must strive to meet, so we should ensure their needs are considered when reviewing applications. The current definition of “patient panel,” applied as a DoN Factor under 100.210(A)(1), neither excludes nor specifically includes patients who are seen only in an emergency setting. Please consider updating this to explicitly include patients seen by an emergency department.
MassHealth Participation and Payor Mix: Particularly with regard to substance abuse services, I have heard growing concerns over the entry of new providers that only intend to serve a private-pay population. I appreciate, therefore, the goal of protecting and serving all residents by requiring, through 100.310(K), that a DoN applicant must participate in MassHealth. To further advance this goal, I would suggest that the DoN process consider not only the simple fact of whether or not a provider participates in MassHealth, but also the actual payer mix of the population that will be served. The applicant should submit an estimate of the public-pay proportion they intend to serve, and this proportion should be considered against the actual needs of the region and the Commonwealth.
Development of Health Priorities, and Consideration of Community-Based Health Initiatives: 

The establishment of Health Priorities, publication of a Community-Based Health Initiatives (CBHI) Guideline, and the nexus of these two concepts with the overall review of a DoN application, appears to be one of the most important components of this revision. I understand that details of how these are to be developed will follow through sub-regulatory guidance, and that these concepts can and should evolve over time and through subsequent sub-regulatory documents. Nonetheless, because of their central importance to this regulation, I would like to offer some comments as you continue the sub-regulatory process. 

First, please consider the following change to the regulatory definition of Health Priorities:

…services or population health strategies, including preventive health initiatives, that address identified regional, such as geographic regions determined for the purposes of cost trend analysis as established and published by the Health Policy Commission, or statewide public health needs and positive health outcomes…

The suggested changes, while minor and possibly already implied by the existing definition, would be important towards setting the appropriate vision for health priorities. These small changes, in my opinion, help to recognize that our priorities should not be limited to direct health services and treatments, but can also include the community services and social supports that more generally promote wellbeing and health.

In the same vein, secondly please ensure that your CBHI Guidelines address long-term support for behavioral health and recovery from substance addiction, and take a holistic approach that includes the social services and supports, such as stable housing and secure employment, that can promote recovery. The priorities and guidelines established pursuant to this regulation will, presumably, shape the nature of future proposals by health systems. We have an opportunity, therefore, to think beyond medical procedures and treatments, and to drive investment in the community services and other social determinants that promote the public health.
Finally, I am optimistic that the process to develop Health Priorities and CBHI Guidelines can jump start progress towards more robust statewide and regional health plans, a goal established in legislation several years ago that has not yet fully materialized. This in turn can drive improvements in another important health planning process – the Essential Services review process triggered by proposals for service closure. 

I hope that as you develop the priorities and guidelines for the DoN process, you will also work to tie these same priorities and guidelines into the Essential Services review process. Having seen several service discontinuations and hospital closures, including the closure of Quincy Medical Center in my district, I have grown concerned that our oversight of these closures is not backed by clear definitions of what services are essential to each community. I look forward to working with you in the future to ensure that the services deemed necessary by a DoN process are, when appropriate, also adequately protected over time by the Essential Services review process, and hope that you and I can engage in constructive discussion on further changes, regulatory or statutory, necessary to achieve this goal.

Thank you for your consideration of these comments, and please let me know if you have any questions, or if I can be of assistance as you lead us in the modernization of our health planning process.
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