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Commissioner
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250 Washington St.
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Re: Comments related to proposed amendments to 105 CMR 130.325, 105 CMR 140.150, and 105
CMR 150.002(D)(8)

Dear Commissioner Bartlett:

I'm writing to submit comments in strong support of the Department of Public Health (DPH)
proposed amendments to 105 CMR 130.325, 105 CMR 140.150, and 105 CMR 150.002(D)(8) which
govern requirements that personnel be vaccinated against influenza virus.

Cooley Dickinson Health Care is committed to ensuring that our health care workers, volunteers, and
providers are vaccinated against the influenza virus (“flu”). The flu affects thousands of people across
the U.S. and, according to the CDC, death totals in a flu season ranges from 3,000-49,000 people. We
join the Massachusetts Hospital Association and our peers in support of efforts by DPH to increase the
vaccination rates among health care workers, volunteers, and providers. We recognize that increased
vaccination rates will benefit patients and our local communities by limiting the spread of illness.

The proposed amendments provide a clear verification of the ability of hospitals, nursing homes and
clinics in Massachusetts to require influenza vaccinations for all personnel, which we support. We
appreciate that there are exceptions for documented medical or religious reasons. We also support the
requirement that any exempted staff may be required as a condition of employment to wear a mask in
any areas that a patient may be present, which is our current practice.

We join MHA in requesting that DPH consider a few technical corrections as well as two substantive
amendments to the regulations to ensure that we are able to implement the provisions once the
regulations are finalized. These include:

1. Employer right to require vaccination:
a. As atechnical correction, we would ask that DPH amend 105 CMR 130.325(B) as recently
proposed to move the employer right to require vaccination from 130.325(F)(3) to
130.325(B) as follows:

(B) Each hospital shall ensure that all personnel are vaccinated with seasonal influenza
vaccine unless an individual declines vaccination in accordance with 105 CMR
130.325(F). When feasible, and consistent with any guidelines of the Commissioner of
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vaccinated with seasonal influenza vaccine no later than December 15, 2009 and
annually thereafter. Nothing in 105 CMR 130.325 precludes a hospital from
requiring all personnel to receive vaccination for influenza. The
Department shall follow the CDC guideline which lists the season from
starting early October ended as late as the end of May as the timing,
severity and length of flu season varies year to year.

Consistent with the intent of these proposed amendments, this technical change will
provide even further clarity to the rights and responsibilities of hospitals relating to
requiring employees to be vaccinated. Including it in the Individual Declination section
may cause confusion, as that section discusses the reasons why an individual may decline
and the requirements that follow from declination.

2. Reasons for declination of vaccination:
a. Another technical correction would be to amend the reasons for declination by moving the
language in 105 CMR 130.325(F)(3) to 130.325(B) as listed above. Further, we would
request to amend and insert into 130.325(F)(2) the requirement that the employee wear a
mask as follows:

(2) An individual who declines vaccination for any reason shall sign a statement
declining vaccination, and certifying that he or she received information about the risks
and benefits of influenza vaccine. Each hospital may require that any individual
who declines seasonal influenza vaccination for any reason must wear a
surgical or procedure mask while in any areas where patients may be
present during influenza season and the hospital shall supply such masks
to personnel free of charge.

b. Cooley Dickinson requests that DPH consider the following substantive change to the
regulations by removing the phrase in 130.325(F)(1)(c) “the individual declines the
vaccine” and replacing it with “for other reasons approved by DPH or the employer on a
case-by-case basis.”

DPH should not allow any health care personnel to decline vaccination without an
acceptable reason. We recognize that valid reasons may extend beyond medical
contraindication and sincerely held religious beliefs, however individuals should not be
able to decline without a valid reason. To allow workers to continue to decline without a
valid reason places those who cannot be vaccinated at higher risk for contracting the
disease. As DPH is aware, in populations where the vast majority of persons are
vaccinated this provides a “herd immunization” to those who cannot safely be
vaccinated. The concept of herd immunization underscores the stark importance of
high vaccination rates to protect the vulnerable minority who can’t be vaccinated.

A person who has the flu can be contagious before showing symptoms. It spreads easily
to others including to persons up to 6 feet away. In the United States, it affects
thousands of people each year and the death toll can vary by season ranging from
3,000 persons to 49,000 persons. The CDC specifically lists persons who are at higher
risk for developing flu-related complications. These include children under 5, adults
over 65, pregnant women, and people with chronic health problems that include
asthma, neurological and neurodevelopmental conditions, chronic lung disease, heart
disease, morbid obesity, disorders of the blood, kidney, liver, or metabolism, among
others. These are exactly the types of patients who frequent health care settings, again
underscoring the importance that health care settings have near 100% vaccination
rates.
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process is based on clinical or other public health standards, that the Department remove
the words “for any reason” in 105 CMR 130.325(F)(2). This would help with implementing
a requirement for flu vaccination as listed above.

3. Requirement to report compliance with masking under 105 CMR 130.325(D):

a. We fully support the ability of health care employers to require that persons declining
vaccination wear masks throughout the flu season. We are concerned, however, about how
DPH will require documenting compliance with masking. It is not feasible or possible for
hospital staff to follow unvaccinated personnel during their entire shift to ensure they
complied with the masking at all times. Therefore, we ask for clarification through a
circular letter that the reporting of compliance with masking should be limited to a review
of how the hospital or facility has communicated the requirements on using a surgical
mask, such as posting it in an employee handbook, posting signs about required masks for
unvaccinated persons, including in an employee newsletter, and discussion during staff or
other department level meetings. We ask that similar to other DPH requirements that such
information be provided during the annual licensure review or upon request by the
Department. This would streamline the administrative burdens on the state and the
provider. Again we support the overall principle, as it will hopefully lead to increased
vaccinations; however, the administrative process for reporting on such a requirement
should be limited to how the communication was provided and not through a specific
tracking process of the individual’s use.

Thank you for the opportunity to comment on the proposed regulations. We are committed to
achieving 90% vaccination rates for our employees. We support the proposed regulations and
commend DPH for making this important and timely change. Please contact us if you have any
questions about our comments. Please feel free to contact Jeff Harness, Director of Community Health
and Government Relations at (413) 582-2035 or Jeff Harness@cooley-dickinson.org.

")) |

Joanne Marqusee
President and Chief Executive Officer

Sincerely,





