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To: 
Commissioner Bartlett and Members of the Public Health Council

From: 
Carlene Pavlos, Director, Bureau of Community Health and Prevention

Date:
November 12, 2014

Re: 
Request for Approval for Final Promulgation of Amendments to 105 CMR 225.000: Nutrition Standards for Competitive Foods and Beverages in Public Schools 
_________________________________________________________________
Introduction
DPH’s Bureau of Community Health and Prevention is returning to Public Health Council for a vote on a revised and final version of the amended regulation 105 CMR 225.000, Nutrition Standards for Competitive Foods and Beverages in Public Schools.

Current regulations require, among other things, that all competitive foods and beverages sold or provided in public schools comply with a specific set of nutrition standards. The Public Health Council approved the original regulations in June 2011 and proposed regulatory amendments were initially presented to the Public Health Council on August 13, 2014. These proposed amendments were offered to bring the state requirements in line with the United States Department of Agriculture (USDA)’s interim final regulations for foods sold in schools. These are the minimum standards required for all public schools.
The purpose of this memorandum is to (a) inform the Public Health Council of public comments received regarding proposed revisions and the Department’s response; and (b) request the Council’s vote of approval for promulgation of the attached revised regulation (Attachment A) as the final regulation of the Department.  

The revised regulation makes one clarifying edit to the version that we presented to the Council in August 2014 – to reinstate the previously promulgated regulation of restricting the grams of sugar in flavored milk to 22 grams per 8oz.  See below – “DPH Response”.

Public Comment Process 

The Department conducted a public hearing in Boston on September 9, 2014. Two (2) persons presented oral testimony at the hearing, which was attended by approximately ten (10) people. The deadline for written comments was Friday, September 12, 2014.  Written comments were received from forty-five (45) individuals. See Attachment B. 

Testimony and written comments were reviewed by staff in the Bureau of Community Health and Prevention in collaboration with the Office of the General Counsel.  

Summary of Comments and DPH Response
Overall, most comments submitted were in support of the proposed revisions.  Multiple commenters, particularly school nutrition professionals, commented (identically) in favor of the revisions, stating:
· The amendments will closely align with recently enacted federal standards for competitive foods.
· The amendments will allow Food Service Programs to provide healthy foods and beverages, for all students, at all times of the day. 
· Manufacturers have worked closely with USDA, School Nutrition Association and other Non Profit Organizations to develop standards and “Smart Snacks” items that are healthy options as well.
Commenters also highlighted specific components of the regulation as specified below.
Exemptions for National School Lunch and Breakfast Program Entrees:  
· There were 5 commenters, including Massachusetts Public Health Association (MPHA), Massachusetts Dietetic Association (MDA), Massachusetts Health Council, Inc. (MHC), American Heart Association/Stroke Association (AHA), and Alliance of Massachusetts YMCAs (YMCA) who responded in support of not allowing an exemption for National School Lunch and School Breakfast Program entrées.  
· One commenter, the New England Dairy & Food Council (NEDFC), raised concerns that not allowing the exemption “could restrict students from buying a la carte slices of pizza and other popular entrée items,” pointing out that the “nutritional quality of pizza has improved…using whole grain crusts, lower sodium cheese and sauce, low-fat cheese, and…more vegetables.”
DPH Response:  As a number of commenters noted, entree items are designed to be part of a complete, nutritionally balanced meal and do not always meet the standards for a healthy snack. Therefore DPH has chosen not to create an exemption for a la carte entree items.
 
Artificial Sweeteners and Caffeine:  

· There were two commenters (MPHA and MDA) who offered support of the continued prohibition of artificial sweeteners and caffeine in all competitive foods for all grades.  
· Representative Alice H. Peisch submitted testimony opposing a restriction on the sale of caffeinated foods and beverages to high school students, stating:
I believe that students at the high school level are old enough to make an informed decision as to whether or not to consume caffeine. Without this change [allowing sale of caffeinated foods and beverages], I believe that many high school students will simply choose to purchase items like coffee offsite, which represents a loss of revenue for the school as well as the possibility of causing increased tardiness among students in the morning…

DPH Response:  The school nutrition standards are designed to assure that the foods and beverages that schools sell to students are healthy and nutritious in order to both promote and model healthy habits.  Although students may purchase coffee offsite and bring it into schools, that is no less true of unhealthy snacks such as chips or snack cakes.  Additionally, given that, under the USDA standards, accompaniments must be included in the nutrient profile, cream, sugar and artificial sweeteners will not be available for use in caffeinated beverages such as coffee and tea, reducing the likelihood that these would be popular items for sale.  Therefore, DPH has chosen to maintain this prohibition.
Beverage Standards, Portion Size and Sugar Content:  

· There were several comments received pertaining to various components of the beverage standards. Three commenters (MPHA, MDA, AHA) provided support for maintenance of the clause that no beverages other than milk, 100% juice, and water be sold. 
· There was one commenter (SNA) who provided support of the increase to 8oz portion of 100% juice (current regulation allows 4oz across all grades).

· One commenter (Representative Alice H. Peisch) raised concerns that limiting the portion to 8oz, both for milk and for 100% juice, across all grades did not account for the individual needs of older students. NEDFC also raised concerns with the portion restriction of 8oz for milk across all grades, citing that the USDA standards, which allow up to 12oz portion of milk for middle and high school students, “recognize that students often fall short of meeting dairy consumption recommendations from the Dietary Guidelines, and also recognize that middle- and high-school students often prefer a beverage of more than 8oz”. 
· There were five commenters (MPHA, MDA, MHC, YMCA, AHA) who urged that DPH maintain the sugar standard for flavored milk at 22 grams of sugar per 8oz portion.
DPH Response:  In considering the additional sugars that may be provided in the case of flavored milk, it is important to note that beverages are not subject to the other competitive foods standards, in this case the most relevant of which is calories. Adopting the federal language, that all flavored milk must be fat-free without a restriction on the amount of sugar, opens the door to a potentially much higher amount of sugar than would be considered acceptable for the health of the students.  SNA testified in support of adopting the federal language, pointing out that a restriction on added sugars in milk is not necessary, specifically stating:
The grams of sugar have dropped from 28 grams to 20 grams in non-fat flavored milk. Flavored milk continues to have as much calcium as the same size portion of white milk and it continues to be a nutrient dense food regardless of the flavoring. Our local dairy farmers have worked hard, listening to both the consumer and school nutrition professionals, to make these changes and support the nutritional needs of our customers, students.

The current active regulation in schools is that flavored milk shall not contain more than 22 grams of sugar per 8oz.  Given that the industry has already responded with products that meet the 22-gram restriction, it would not place undue burden on the schools to maintain this cap and would ensure that there would be no increases in the amount of sugar in flavored milk going forward.  Therefore, DPH has chosen to retain the restriction to 22 grams of sugar per 8oz portion of flavored milk.  This is the only change being made to the regulations that went out for public comment.
Changes to the Sugar Calculation Standard:  

· There were 38 commenters who submitted testimony in favor of the change in calculation of total sugars by weight rather than by calories.  The comments came from school nutrition personnel in 31 school districts across Massachusetts, as well as SNA and representatives from food manufacturers and distributors.  Several commenters remarked, “These amendments will not allow sugary snacks back into schools but will give students a better variety of healthy alternatives.”  
· There were 5 commenters (MPHA, MDA, YMCA, MHC, AHA) who submitted testimony opposing this switch and urging DPH to maintain the current standard of calculating total sugars by calories. Each of these commenters cited concerns that the change in calculation would result in “opening the door for more unhealthy snacks” and “would…allow additional sugary items like pudding and frozen dairy desserts”.
DPH Response:  Changing the calculation of total sugar in a product by weight rather than by calories does result in a wider variety of food products being made available to students for sale.  These products will still be required to comply with the other competitive foods standards, including (but not limited to):

· First ingredient must be a whole grain, fruit, vegetable, dairy, or protein food;
· If the first ingredient is water, the second ingredient must be one of the above; and
· The product cannot exceed 35% of calories from fat, 10% of calories from saturated fat, 200mg sodium, or 200 calories.
The requirements in this case work together to promote access to healthy meal and snack options for students that they will find appealing and satisfying.  Although more products will be available under this revised standard, particularly those with a high water content such as pudding and frozen dairy items, calculating sugar by weight rather than calories has become the recognized standard (as evidenced by its adoption by the USDA) and, for that reason, DPH has determined that it is an appropriate change to the existing regulation.

Extension of Hours of Coverage:

· The American Heart Association/Stroke Association provided testimony that encouraged DPH to extend the standards “beyond the school day to cover after school activities (except where there are a majority of adults present)” as well as to “ensure that the nutrition standards cover all in-school fundraisers and celebrations, with the ability to allow for exemptions up to two times per year only.”
DPH Response:  DPH has elected to comply with the USDA standards which require that the competitive food standards apply “from midnight before to 30 minutes after the end of the official school day” as well as to allow for a special exemption from these standards for “the purpose of conducting an infrequent school-sponsored fundraiser.”

Conclusion

The final regulation includes just one revision from that which the Council saw in August.  Section 225.200(A)(2)(d) reincorporates the previously promulgated 22-gram restriction on sugar per 8oz portion of flavored milk, and also stipulates that all flavored milk shall be fat-free to meet minimum federal standards.

Taking into consideration all of the public comment received, with careful thought to the impact on our schools and students, we believe the revised regulation will bring Massachusetts closer to alignment with federal standards while maintaining Massachusetts’ high standard of promoting and protecting the health of our students.
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