
MEMORANDUM

To:
Commissioner Bharel and Members of the Public Health Council
From:
Lydie Ultimo, Director, Bureau of Substance Abuse Services (BSAS)
Re:
Emergency Amendments to 105 CMR 164.000 regarding Section 35 Commitments
Date:
October 21, 2015
INTRODUCTION
Massachusetts is experiencing an opioid addiction epidemic. From 2000 to 2012, the number of unintentional fatal opioid overdoses in Massachusetts increased by 90 percent.
 In 2012, 668 Massachusetts residents died from unintentional opioid overdoses, which represents a 10-percent increase over the previous year.
 The Massachusetts State Police reported that in jurisdictions in which they respond to homicides, at least 140 people died of suspected heroin overdoses between November 2013 and March 2014. Various communities in the Commonwealth have reported previously unseen spikes in both fatal and non-fatal opioid overdose in recent months. The Department of Public Health (DPH) Bureau of Substance Abuse Services (BSAS) data demonstrate that in FY13 nearly half of all persons receiving treatment in the publicly funded system reported opioids as their primary or secondary drug of choice. In addition, approximately 40 percent of persons served in FY13 in the BSAS system were between the ages of 13 and 29. See, “Massachusetts Department of Public Health Findings of the Opioid Task Force and Department of Public Health Recommendations on Priorities for Investments in Prevention, Intervention, Treatment and Recovery,” June 14, 2014, p. 2.
In response to the growing opioid addiction epidemic in Massachusetts, the Governor directed DPH to take several actions to combat overdoses, stop the opioid epidemic from getting worse, help those already addicted to recover, and map a long-term solution to end widespread opioid abuse in the Commonwealth. Per the Governor’s directive, DPH utilized the Executive Committee of the Interagency Council on Substance Abuse and Prevention to create the Opioid Task Force (“Task Force”). The Task Force was charged with providing recommendations to strengthen the Commonwealth’s opioid abuse prevention and treatment systems to reduce overdose events, prevent opioid misuse and addiction, increase the numbers of persons seeking treatment, and support persons recovering from addiction in our communities. These recommendations included the expansion of treatment beds. See, Ibid. at 1. 
In addressing the necessity of increasing the number of treatment beds, it has become clear that beds must be added both in the voluntary and involuntary treatment sphere. In order to achieve this goal, DPH must amend its regulations to address the need for involuntary placements. This memorandum addresses changes that need to be made to DPH regulations at 105 CMR 164.000, Licensure of Substance Abuse Treatment Programs, to allow for treatment of individuals committed involuntarily under M.G.L. c. 123, s. 35, in secure facilities. The amendments are proposed on an emergency basis to ensure immediate access to necessary and appropriate treatment.
BACKGROUND
M.G.L. c. 123, s. 35 (“section 35”), allows for the involuntary civil commitment for a period not to exceed 90 days of an individual who is found by a court to be an alcoholic or substance abuser and presents a likelihood of serious harm as a result of the person’s alcoholism or substance abuse. In such instances, the commitment must be made for inpatient care in a public or private facility approved by DPH for the treatment of alcoholism and substance abuse. If there is no bed available at a DPH-approved facility, a female individual may be committed to MCI-Framingham, and a male to MCI-Bridgewater, provided that the committed individuals are housed and treated separately from convicted criminals. A person committed under section 35 may be released prior to the period of commitment, but only upon a written determination by the facility director that release of the person will not result in a likelihood of serious harm.
DPH currently funds two dedicated facilities for individuals committed under section 35: Women’s Addiction Treatment Center (WATC) in New Bedford and Men’s Addiction Treatment Center (MATC) in Brockton. These facilities have staff that are trained to intervene and counsel individuals who want to leave, and doors that are secured with a timed release mechanism. Nonetheless, despite these measures, an individual can leave the treatment program if they chose to do so.
DISCUSSION
Although a commitment under section 35 is involuntary, thereby necessitating a secure facility, DPH statutes and regulations contemplate only voluntary treatment. DPH regulations explicitly require that an individual in a DPH-approved treatment facility be allowed to terminate treatment at any time, and also specifically prohibit the use of physical restraints on individuals in treatment facilities. Therefore, the MATC and WATC facilities are in compliance with DPH statutes and regulations governing voluntary treatment in that the committed individuals may leave, but they do not provide a secure environment for involuntary commitments, as implied by section 35.
The right to terminate treatment is based on the statutory language in M.G.L. c. 111E, s. 18(c), related to treatment of substance abusers, which states that “no patient may be detained in any facility, other than a penal facility, without his consent.” DPH regulations at105 CMR 164.075(A)(1)(b) and 164.079(B)(8) further guarantee individuals receiving treatment for alcoholism and substance abuse in DPH-approved facilities the right to terminate treatment before program completion. However, section 35 (and earlier versions of it) predates M.G.L. c. 111E, s. 18(c), indicating that the requirements for voluntary treatment were instituted at a later date in order to accommodate individuals who sought treatment on their own. Because a commitment under section 35 is involuntary, it follows that the requirements for voluntary treatment do not apply to an individual committed under section 35. 
To address this inconsistency, BSAS proposes amending 105 CMR 164.075(A)(1)(b) and 164.079(B)(8) by adding the following language: “…except in the case of an individual committed for treatment under M.G.L. c. 123, s. 35” to the end of the relevant regulation. By making these changes, BSAS can approve a facility, including MATC, WATC, and all DPH approved facilities that accept section 35 commitments, to treat individuals involuntarily committed under section 35 under its existing licensing regulations. (Proposed amendments are attached.) 
NEXT STEPS
DPH proposes making these regulatory amendments on an emergency basis, to be effective upon filing with the Secretary of State, to ensure that individuals committed under section 35 may receive immediate treatment in an appropriate environment. DPH will hold a public hearing on the amendments and collect testimony from interested parties before finalizing any of the amendments.

Proposed Amendments
…
164.075: Termination and Discharge
(A) The licensee shall establish written termination and discharge policies and procedures and shall make these available to prospective clients at the time of admission. These shall include: 


(1) Written criteria defining: 


(a) Successful completion of the program; 

(b) Voluntary termination prior to program completion, except in the case of an individual committed to treatment under M.G.L. c. 123, s. 35; 


(c) Involuntary termination; and 


(d) Transfers and referrals. 

…
164.078: Behavior Management
…

(C) Prohibition of physical restraints in any form, except in the case of an individual committed to treatment under M.G.L. c. 123, s. 35; and

…

164.079: Clients’ Rights

…

(B) The licensee shall guarantee the client, at a minimum, the following rights: 

(1) freedom from physical and psychological abuse; 

(2) freedom from strip searches and body cavity searches; 

(3) control over his or her bodily appearance, provided, however, on program premises, the licensee may prohibit attire and personal decoration which interfere with treatment; 

(4) access to his or her client record in the presence of the administrator or designee unless there is a determination that access to parts of the record could cause harm to the client; 

(5) the right to challenge information in his or her client record by inserting a statement of clarification or letter of correction signed by both the clinician and the client; 

(6) the right to obtain a copy of the client’s records as specified in 105 CMR 164.083: Client Records; 

(7) the right to have the confidentiality of his or her records secured as required by 105 CMR 164.084: Confidentiality; 

(8) the right to terminate treatment at any time, except in the case of an individual committed to treatment under M.G.L. c. 123, s. 35; 

…
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