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RN License No. 177486
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Docket No. NUR-2011-0265
FINAL DECISION & ORDER
I.
Procedural Background
Pursuant to 801 CMR 1.01(11) (c), on May 12, 2014, the Board of Registration in Nursing ("Board") issued a Tentative Decision ("Tentative") in the above referenced complaint against Respondent's license to practice as a Registered Nurse (RN) in the Commonwealth.  The Board's written notice of the Tentative Decision advised the Respondent that he had thirty (30) days within which to file written objections with the Board's Administrative Hearings Counsel (AHC) and that any objections filed must include written argument in support of the objections.   Further, the notice advised Respondent that a response to any objections must be filed within twenty (20) days of the receipt of the objections.

Respondent failed to file written objections with the Board on or before the deadline date. He submitted a letter to the AHC dated after the deadline line date and delivered one day later, therefore, the Board need not respond to said
1
The Board takes administrative notice of Respondent's current record of standing, which

indicates that Respondent has renewed his license and it now expires on March 1, 2016.
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objections.



Prosecuting Counsel did not file objections to the Tentative
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Decision.
Consequently, the Board adopts the Tentative Decision in its entirety including all finding of Fact, Ruling of Law and determinations of the Credibility of witnesses.

The evidence in this case supports the conclusion that Respondent’s documentation of the destruction of discontinued controlled substances fell below accepted standards of nursing practice. Additionally, in this role as a Nurse Manger Respondent was responsible for implementing necessary measures to promote and manage the delivery of safe nursing care to patients. Respondent failed to fulfill his responsibilities as a Nurse Manger when he failed to practice in accordance with accepted standards of nursing practice. Respondent’s conduct undermines public confidence in the nursing profession and warrants disciplinary action to G.L.c 112 61 and 244 CMR 9.03
In keeping with its duty to promote the public health, Welfare, and safety, the Board issues the following order after careful consideration of the facts and information presented in the record.
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Based on its Final Decision, the Board orders Respondent's License to practice as a Registered Nurse in Massachusetts,  RN license No.177486, to be placed on SUSPENSION for one (1) year, commencing with the

2
See Patricia Duggan v. Board of Registration in Nursing, Memorandum of Decision and Order

SJ-2010-0338.
3
See In the Matter of Sylvia Kyazze, Docket No. NUR-2010-0206, (2012) (Respondent admitted

to altering an entry in a patient record); see also, In the Matter of Cheryl Thevenin, Docket N. LN- 08-138 (2012) (Respondent failed to document the administration or wastage of a narcotic medication in a patient's record).
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date of this Order. The .Respondent also understands and agrees that the Board will stay the license SUSPENSION upon the Effective Date of this Order and immediately thereafter, his license will be on PROBATION for a minimum of one
(1) year (Stayed Suspension and Probationary Period) or (Probationary Period),

provided that, the Respondent continuously complies with all of the requirements that are set forth in this Order
During the Stayed Suspension and Probationary Period, the Respondent further agrees that he shall comply with all of the following requirements to the Board's
satisfaction:

a. Comply with all laws and regulations governing the practice of nursing, and not engage in any continued or further conduct such as failing to maintain the security of controlled substances, failing to properly destroy and document the destruction of controlled substances, and failing to perform all obligations and responsibilities of a nurse in a management role.

b. Notify the Board in writing within ten (10) days of each change in his name and/or address.
c. Timely renew his license to practice nursing.

d. Maintain active employment in a position that requires a nursing license, in a setting where the Respondent receives consistent, on-site supervision by a qualified licensed nurse4 , for a minimum average of twenty (20) hours per week throughout the Probationary Period.  The Respondent may not accept any home

care, travel or temporary staffing assignment or other practice assignment where consistent, on-site. supervision is not in place.

4 The Respondent must receive direct supervision from a licensed nurse who must have at least one (1) year of clinical nursing practice experience, no open complaints, no past discipline of the nurse's license, and who is physically located at all times in each facility in which the Respondent practices nursing.

Handren, J.
3

NUR-2011-0265
i. Within 30 days of the Effective Date, the Respondent shall notify the Board's Probation Monitor in writing if the Respondent is not employed in accordance with footnote 4
above.
e. Review this Order with each of his nursing supervisors, and arrange for each nursing supervisor to submit directly to the Board:

i. a completed and signed "Supervisor Verification Form" (Form 1), provided with this Order, within thirty (30) days of

(1) the Effective Date and
(2) any subsequent employment commenced during the Probationary Period
ii. [image: image3.png]Eugéne Langner, ?
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Department of Public Health



quarterly written reports5


Using the "Supervision Report
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Form" (Form 2) provided with this Order attesting to the quality of the Respondent's nursing practice, reliability and attendance and specifically addressing Respondent's medication administration and documentation including

any errors and incidents6•

f. Notify the Board's Probation Monitor in writing within ten (10) days of any change in the Respondent's employment status, including each change in Employer, each resignation or termination, and the name, address and telephone number of each new Employer.

5
The Respondent is responsible for ensuring that these reports on the required form are received
by the Board commencing ninety (90) days after the Effective Date and on the first day of every third month thereafter.
6
The Board may take action under paragraph 7 in the event that the reports reveal a practice issue which the Board deems significant.
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g. Submit documentation that he has successfully completed the following continuing education7 within sixty (60) days after the Effective Date,
i. Three (3) contact hours in Legal and Ethical Aspects of Nursing Practice;
ii. Three (3) contact hours in Critical Thinking and Nursing Judgment; and
iii. Six (6) contact hours in Medication Administration and Documentation.
If the Respondents fails to comply with this Order, including each condition of license probation, then the Board shall lift the stay of suspension, and Respondent’s License shall then be suspended for one (1) year. Respondent
may petition the Board in writing for termination of his license suspension
("suspension termination") after one (1) year and at such time as he is able to provide documentation satisfactory to the Board that demonstrates his ability to practice nursing in a safe and competent manner.

The Board's approval of Respondent's suspension termination may  be conditioned upon, and immediately followed by, probation of Respondent's nursing license for a period of one ( 1) year, as well as other restrictions and requirements that the Board may then determine are reasonably necessary in the best interests of the public health, safety, and welfare.

The Board may choose to terminate the suspension of Respondent's license at the time of his petition for suspension termination if the Board determines that such suspension termination is in the best interests of the public at large.

7
These continuing education courses must be in addition to any contact hours required for
License renewal. They may be taken as home study or as correspondence course, provided that
they meet the requirements of Board Regulations at 244 CMR 5.00, Continuing Education.
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The Board voted to accept the within Final Decision at its meeting held on July 9, 2014, by the following vote: In favor: M. Seal, RN/NM, P. Gales, RN, K. Gehly, RN, S. Kelly, RN/NP, J. Killion, LPN, A. Peckham, RN, MSN, E. Richard Rothmund, C. Simonian, PharmD, R.Ph., S. Taylor, MSN, RN, C. Tebaldi, RN, MS Opposed: None Abstained: None Absent: B. Levin, RN

The Board voted to accept the within Order at its meeting held on July 9, 2014, by the following vote: In favor: M. Seal, RN/NM, P. Gales, RN, K. Gehly, RN, S. Kelly, RN/NP, J. Killion, LPN, A. Peckham, RN, MSN, E. Richard

Rothmund, C. Simonian; PharmD, R.Ph   S Taylor MSN, RN, Tebaldi, RN MSN Opposed:  None Abstained:  None Absent:  B. Levin, RN
EFFECTIVE DATE OF ORDER
This Final Decision and Order becomes effective upon the tenth (10th) day from the date it is issued (see "Date Issued" below).
RIGHT TO APPEAL
Respondent is hereby notified of his right to appeal this Final Decision and Order to the Supreme Judicial Court pursuant to G.L. c. 112, § 64 within thirty days of receipt of notice of this Final Decision and Order.



Date Issued:
July 11. 2014

Board of Registration in Nursing

Caron Robertson
Caron Robertson MSN, RN 
Deputy Executive Director

Handren, J.
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Notice to:

Via First Class Mail and Certified Mail
No. 7014 0510 0001 03751148
John Handren

Via Hand Delivery
Eugene Langner, Prosecuting Counsel

Maimoona Ahmad Hearings Counsel

Handren, J.
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TENATATIVE DECISION
I. Procedural Background
On August 29, 2012, the Board· of Registration in Nursing ("Board") issued an Order to Show Cause ("Show Cause Order") to the Respondent, John Handren, a Registered Nurse ("RN") licensed by the Board, License No. 177486. The Show Cause Order directed Respondent to show cause why his license to practice nursing should not be suspended, revoked or otherwise disciplined pursuant to Massachusetts General Laws ("G.L.") Chapter 112, § 61 and 244 CMR 9.03, based upon allegations that he practiced nursing while impaired and

failed to properly document the destruction of discontinued controlled

substances


3
. On September 26, 2012, Respondent filed an answer to the Show
Cause Order ("Answer"), denying the allegations against him.

1
The Board takes administrative notice of Respondent's current record of standing, which indicates that

Respondent has renewed his license and it now expires on March I, 2016.

2
Pursuant to ROI CMR l.Ol (11) (c), the Board issues this Tentative Decision in the first instance.

1
Prosecuting Counsel failed to allege diversion of controlled substances in the Order to Show Cause.  At

the hearing in this matter, Prosecuting Counsel orally moved to add an allegation of diversion and the motion was denied by the AHC.

.·
A formal adjudicatory hearing was held on May 17, 2013 and May 22. 2013, before Administrative Hearings Counsel ("AHC") Maimoona S. Ahmad pursuant to G.L. c. 30A and 801 CMR 1.01 et seq. Prosecuting Counsel Eugene
Langner, Esq., appeared on behalf of the Board. Respondent was present and
appeared prose.

A total of twenty-two (22) exhibits were entered into evidence at the hearing. At the close of the hearing, the record remained open until July 17,

2013, for the filling of post-Hearing Briefs-(‘”Briefs”) - An-audio recording· was
made of the hearing.

II. Witnesses
The following witnesses testified at the formal adjudicatory hearing:

A. Prosecution Witnesses

1. Bridget Lynch, Lowell Health Care Center
2. Mark O’Flaherty, Kindred Transitional Care & Rehabilitation

3. Kevin Grant, Cedar Hill Health Care Center
4. Sandra McMahon, Senior Inspector, Department of Public Health, Drug Control Program

B. Respondent Witnesses

1. John Handren, Respondent

Ill.
Documentary Evidence
The following exhibits were entered into the record at the hearing: Exhibit 1:
Order to Show Cause, dated August 29, 2012.

Exhibit 2:
Respondent's Answer to Order to Show Cause, dated

September 26, 2012.
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Exhibit 3: ·

Report of  Sandra  McMahon,  Senior  Inspector,  Department of  Public  Health,  Drug Control  Program, dated  October  13, 2011

Exhibit 4:

Department of Public Health Drug Incident Report dated June 13, 2011.

Exhibit 5:
Narcotic Book Record for Patient A, March 14 - June 6,
2009.
Exhibit 6:

Narcotic Book Record for Patient B, March 14- June 30, 2009.
Exhibit 7:
Narcotic Book Record for Patient C, November 19, 2010.

Exhibit 8:
Narcotic Book Record for Patient D, February 4, 2010.

Exhibit 9:
Narcotic Book Record for Patient E, April 23, 2010.

Exhibit 10:
Narcotic Book Record for Patient F, May 18, 2010.
Exhibit 11:
Narcotic Book Record for Patient G, January 19 - February
19, 2010.
Exhibit 12:
Controlled Substance Disposal Record, dated June 1, 2009.

Exhibit 13:
Controlled Substance Disposal Record, dated June 24,

2009.
Exhibit 14:

Controlled Substance Disposal Record, dated February 22, 2010.

Exhibit 15:
Controlled Substance Disposal Record, dated May 1, 2011.

Exhibit 16:
Statement of Kevin Grant, dated March 27, 2012.

Exhibit 17:
Respondent's Curriculum Vitae, undated.

Exhibit 18:

Respondent's Performance Appraisal, dated February 10, 2011.

Exhibit 19:
Letter from Jonathan Ross, M.D., to attorney Janet E.

Michael, RN, MS, JD, dated March 26, 2012.

Exhibit 20:

Separation Agreement and General Release, dated May 20, 2011.
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Exhibit 21:

Summary of Contents of Narcotic Book Records and Controlled Substance Disposal Records, undated.

Exhibit 22:
Curriculum Vitae of Sandra McMahon, undated.

IV.
Findings of Fact
The Board finds the following facts established by a preponderance of the evidence.   Matters not specifically addressed in these findings do not justify a

change in result.
Preliminary Finding
1. On or about October 1, 1986, the Board issued to the Respondent a license to engage in the practice of nursing as a Registered Nurse ("RN") in the Commonwealth of Massachusetts.  The Respondent's license is current and will expire on March 1, 2016, unless renewed.  (Respondent's current record of

standing of which the Board takes administrative notice)

2. From September 2008 to May 2011, the Respondent was employed as the Director of Nursing Services at Lowell Health Care Center in Lowell, Massachusetts, initially as a contract employee and then as a permanent employee of the facility.  Lowell Health Care Center is a specialized long-term care facility, focusing on traumatic brain injury and neurological brain disorders.

(Exhibit 3, Testimony of Lynch, Flaherty, Respondent)

3. As the Director of Nursing Services, Respondent was responsible for the day to day coordination and oversight of all aspects of the Nursing Department. His duties included managing and training nursing staff, resolving identified resident care and services concerns, conducting rounds, ensuring adequate

Staffing, advising on strategy regarding the operations of the Nursing Department and generally overseeing the Nursing Department as a whole. (Exhibit 18, Testimony of Respondent, Lynch, O'Flaherty)
4. Bridget Lynch (Ms. Lynch) is the current Director of Nursing Services at Lowell Health Care Center. She became the Director of Nursing Services in January of 2013. At the time of the incidents that are the subject of this proceeding, she was the Assistant Director of Nursing Services at Lowell Health
Care Center. (Testimony-of-lynch)
5. Mark O'Flaherty ("Mr. O'Flaherty") is the Executive Director at Kindred Transitional Care & Rehabilitation.  Prior to that, from November 2002 to November 2012, he was the Administrator at Lowell Health Care Center and Respondent's direct supervisor.   (Testimony of O'Flaherty)

6. Kevin Grant ("Mr. Grant") is the Director of Food Services at Cedar Hill Health Care Center.   Prior to that, from June 2006 to October 2011, he was the Director of Food Services at Lowell Health Care Center.  (Testimony of Grant)
Practicing Nursing While Impaired
7. During the period between January and May of 2011, Ms. Lynch and Mr. O'Flaherty both noticed a decline in Respondent's work performance. (Testimony of Lynch, O'Flaherty)

8. Ms. Lynch testified that she and the Respondent initially had a productive working relationship but in January of 2011 she began to have concerns about Respondent's judgment and alertness.  On more than a couple of occasions, she

5
observed the Respondent nodding off at his desk with his eyes closed and his head bobbing up and down. (Testimony of Lynch)
9. Ms. Lynch shared an office with the Respondent from January of 2011 to April of 2011 while her own office was being renovated.  It was during this period that she observed the Respondent nodding off at his desk. (Testimony of Lynch)
10. In addition, Ms. Lynch noticed that the Respondent was unable to keep up

with the clinical demands of the Nursing Department.  He was unreliable and not prepared for staff meeting. He did not have a good handle on what was going on with the residents or staff in the Nursing Department and exhibited a general unawareness of clinical affairs. Ms. Lynch also testified that she felt she was not receiving adequate guidance in her role as Assistant Director of Nursing.

(Testimony of Lynch)
11. Mr. O'Flaherty testified that he became very concerned about Respondent's health and work performance during the time frame of January of 2011 to May of 2011. He noticed a gradual decline in Respondent's health even prior to January of 2011 but he really became concerned during that time frame. The Respondent appeared worn out and sleep deprived. Mr. O'Flaherty testified that the Respondent was not focused at work. He exhibited a decrease in productivity, poor organization and time management, a failure to meet deadlines, and an inability to follow directions. (Exhibit 18, Testimony of
O'Flaherty)
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12. On May 20, 2011, the Respondent's employment at Lowell Health Care Center was terminated for failure to perform the duties of the Director of Nursing Services satisfactorily. (Exhibit 20, Testimony of Lynch, O'Flaherty, Respondent)
13. The Respondent denies that he was impaired or unable to perform his

duties at any time while working at Lowell Health Care Center. (Exhibit 2, Testimony of Respondent)
14. The Respondent testified that he suffered an on the job injury to his back
In December of 2010 and-suffered back pain due to his in jury As a result of the back pain, he had difficulty sleeping and may on occasion have closed his eyes for a moment or appeared tired at work but he was always informed regarding clinical affairs and fulfilled his duties at Director of Nursing Services diligently.

(Exhibit 2, Testimony of Respondent)
15. The Respondent testified that he also suffered from episodic cluster headaches, but he was able to manage the pain and treat the headaches with sumatriptan, a subcutaneous medication prescribed by his physician Dr. Jonathan Ross.  The Respondent was prescribed a 6mg dose that he self­ administered whenever a headache occurred.  (Exhibit 19, Testimony of

Respondent)

16. In a letter dated March 26, 2012, Respondent's physician Dr. Ross states that he has treated the Respondent for many years for severe episodic cluster headaches with subcutaneous sumatriptan.  Dr. Ross states that when the Respondent is in a headache cycle, he may get more than one headache per day and may therefore require use of the medication more than once a day.  Dr.
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Ross further states that although the headaches are intolerable and not conducive to working, subcutaneous sumatriptan is effective within ten (10) to fifteen (15) minutes, and allows Respondent to continue his working day. Dr. Ross concludes by stating that the sumatriptan is a medical necessity and
appropriate to use whenever necessary, according to dosing guidelines. (Exhibit 19)
17,
Mr. Grant testified about an incident involving Respondent that occurred sometime in November or December Mr. Grant testified that he went to use the men's restroom at Lowell Health Care Center and walked in on the Respondent standing in front of the bathroom sink, facing the mirror with the bottom of his shirt unbuttoned and holding the shirt up around his chest with his left hand. Respondent's right hand was up near his chest as well but obscured
by his shirt.  Mr. Grant immediately left the restroom and closed the door behind. The Respondent followed him out and stated that "Nothing weird was going on there, just something medical".  (Exhibit 16, Testimony of Grant)

18. Mr. Grant drafted a written statement regarding the incident described above in ¶17. (Exhibit 16)

19. In his written statement, Mr. Grant speculates that Respondent may have been injecting himself with some unknown substance, but he states that he did not see a syringe or any substance in the Respondent's hands.  (Exhibit 16)

20. The Respondent contends that all Mr. Grant's testimony indicates is that he observed the Respondent with his shirt lifted in front of a mirror in the bathroom and is therefore of limited value.  However, the Respondent admits that

8
he self-injects sumatriptan to treat his episodic cluster headaches. (Exhibit 2, Exhibit 19, Testimony of Respondent)
21. The Board agrees with Respondent that Mr. Grant's observation of the Respondent with his shirt lifted in the bathroom is of limited value in determining whether Respondent was impaired by some substance or condition while practicing nursing and the Board declines to rely on it in making its
determinations.
22.
The Board credits the testimony of Ms. Lynch and Mr. O’Flaherty regarding their observations of Respondent's work performance. They testified in a clear, candid and forthright manner. Both witnesses testified that they had a productive and cordial relationship with the Respondent prior to their observations of the decline in Respondent's work performance.
23. The Board also credits Respondent's explanation that he suffered from episodic cluster headaches but was prescribed subcutaneous sumatriptan that he self-administered to treat his episodic cluster headaches, and that the sumatriptan allowed him to continue to perform his duties as Director of Nursing. The Board further credits the Respondent's testimony that he suffered an on the job injury and experienced significant back pain as a result of the injury.

24. Based on the testimony of Ms. Lynch and Mr. O'Flaherty, the Board finds that the evidence is insufficient to support a finding that the Respondent was impaired by some substance or condition while practicing nursing.  While the Board acknowledges that the decline in Respondent's work performance, consisting of nodding off at his desk on a couple of occasions, decreased

9

productivity, lack of organization and time management, and a failure to keep up with clinical demands, is very concerning in an employer-employee context and may be an appropriate basis for termination of employment, the Board finds that
it is not the type of behavior that the Board has previously relied upon to support
a finding of impairment.
25. Pursuant to Board regulations at 244 CMR 9.02, "impaired" is defined as "the inability to practice nursing with reasonable judgment, skill, and safety by

reason of alcohol or drug abuse, use of other substances, a physical or mental illness or condition, or by any combination of the foregoing".
26. The Board has addressed the issue of nurses engaged in the practice of the profession while impaired and made the following determinations in the following decisions: In the Matter of Deborah A. Mercier, 20080715-RN-006

(Final Decision and Order, February 9, 2012) (A finding of impairment was based on observations of Respondent's hyperactivity, glassy and constricted eyes, rambling speech as well as Respondent's incorrectly labeled blood cultures)  In the Matter of Sharon J. Mylott, RN-05-052 (Final Decision and Order, April 14, 2008) (A finding of impairment was based on observations of Respondent's slurred and scrambled speech; abnormalities in appearance of Respondent's

eyes including enlarged pupils and glass eyes; and an unsteady and unbalanced gait); and In the Matter of Michelle Walsh, LN-03-094 (Final Decision and Order, November 2005) (A finding of impairment was based on observations of Respondent sleeping while on duty, failing to administer medication to her

10
assigned patients, as well as having dilated pupils, speaking with slurred speech, and walking with an unsteady gait).
27. The Respondent in this case did not exhibit slurred speech, glassy eyes, an unsteady gait or most of the other behavior outlined in ¶ 26 that the Board has previously relied upon to support a finding of impairment.
28. The Board finds that nodding off at the desk on a couple of occasions combined with decreased productivity, lack of organization and time management, and a general inability to keep up with clinical demands does not rise to the level of conduct required to support a finding that a nurse is unable to practice nursing with reasonable judgment, skill, and safety, whether by reason
of some substance or condition.
Documentation and Destruction of Discontinued Controlled Substances

29. After Respondent's termination from Lowell Health Care Center on May 20, 2011, Mr. O'Flaherty and Ms. Lynch discovered discontinued controlled substances in Respondent's office that had not been destroyed and began the process of reconciling the medications.  (Testimony of Lynch, O'Flaherty)

30. Mr. O'Flaherty testified that the policy at Lowell Health Care Center was that only the Director of Nursing Services and the Administer jointly could witness the destruction of discontinued controlled substances.  As a result, the Respondent would collect discontinued controlled substances and keep them in

a secure, double locked narcotic box in his office.  Then, on a quarterly basis, the Respondent and Mr. O'Flaherty would arrange for a time to meet to witness the
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destruction of the discontinued substances and the Respondent would complete the appropriate documentation.  (Testimony of O'Flaherty)

31. Mr. O'Flaherty testified that a controlled substance prescribed to a particular resident may be discontinued for any number of reasons. The discontinued controlled substance must then be destroyed. He testified that proper documentation and destruction of discontinued controlled substances required that a discontinued controlled substance be marked as such in a
· 
patient's Medication Administration Record ('MAR") and in- a Narcotic Book. The controlled substance would then be released from the patient care unit to the Respondent in his role as the Director of Nursing Services. The release of the controlled substance would be documented in the Narcotic Book and required
the co-signature of the staff nurse who released the controlled substance and the Respondent.  The discontinued substance would then be transferred to a double locked narcotic box in the Respondent's office.  The Respondent and Mr. O'Flaherty would then arrange to meet to witness the destruction of the discontinued controlled substance and the destruction would be documented in a Controlled Substance Disposal Record (also referred to as a Control

Log/Narcotic Log) along with the co-signature of the Respondent and Mr. O'Flaherty confirming the destruction.  (Testimony of O'Flaherty)

32. Mr. O'Flaherty testified that when he and Ms. Lynch discovered discontinued controlled substances that had not been destroyed in Respondent's office and attempted to reconcile the records, they discovered that there were many controlled substances that did not correlate with the Controlled Substance
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Disposal Record and/or were missing. They then conducted an audit as far back as reasonable and found numerous discrepancies in Respondent's documentation of the destruction of discontinued controlled substances.
(Testimony of Lynch, O'Flaherty)
33. A review of the documentation discrepancies revealed that Respondent had failed to properly document the destruction of discontinued controlled
substances for Patients A through G over a period of two years from June of
2009 to May of 2011. (Exhibits 5 through Exhibits 15 Testimony of lynch, O'Flaherty)

34. The documentation discrepancies included but were not limited to (1) missing controlled substances (2) missing document numbers (3) missing item numbers (4) lack of co-signatures or any signatures at all, (5) missing quantities and (6) missing dates. (Exhibit 5 through Exhibit 15, Testimony of Lynch,

O'Flaherty).
35. On June 23, 2011 Mr. O'Flaherty, as Administrator of Lowell Health Care Center, reported a loss of controlled substances to the Department of Public Health, Drug Control Program.  (Exhibit 3, Testimony of O'Flaherty)

36.
Sandra McMahon ("Ms. McMahon") is a Senior Inspector for the Department of Public Health, Drug Control Program.  In response to Lowell Health Care Center's reported loss of controlled substances, Ms. McMahon was assigned to conduct, and did conduct, an investigation at Lowell Health Care Center.  (Testimony of McMahon, Exhibit 3)
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37. Ms. McMahon testified as a fact witness regarding the investigation she conducted with regard to Respondent's documentation and destruction of discontinued controlled substances at Lowell Health Care Center. Ms. McMahon was also qualified to testify as an expert witness in the areas of accepted standards of nursing practice regarding the documentation and destruction of
discontinued controlled substances. (Testimony of McMahon)
38. Ms. McMahon was licensed by the Board as an LPN in 1979 and worked in that capacity for six (6) years. For more than twenty-eight (28) years, Ms. Mahon has worked for the Massachusetts Department of Public Health, Drug Control Program ("DCP").  As a senior investigator for many years, most of Ms. McMahon's work has involved investigating complaints of drug losses and

tampering, suspected drug thefts, and documentation infractions. (Testimony of McMahon, Exhibit 40)

39. Ms. McMahon has participated in continuing job training. She has attended many courses and conferences on drug loss, diversion, and recordkeeping, including training conducted by the National Association of Drug Diversion Investigators ("NADDI"). Ms. McMahon is a member of NADDI and regularly attends NADDI conferences related to current trends involving the documentation and possible diversion of controlled substances, primarily by health care professionals. Ms. McMahon also conducts trainings on issues related to the security of controlled substances and recordkeeping. (Testimony

of McMahon, Exhibit 40)
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40. As part of her investigation at Lowell Health Care Center, Ms. McMahon interviewed Lowell Health Care Center's Administrator, Mark O'Flaherty, the Interim Director of Nursing, Laurinda Durie, and the Assistant Director of Nursing, Bridget Lynch.  Ms. McMahon reviewed the Narcotic Book and Controlled Substance Disposal Record provided by Lowell Health Care Center.   Ms. McMahon then prepared an investigative report with exhibits summarizing the documentation discrepancies she discovered.   Ms. McMahon stated that based

on her review of the records  she was unable to determine when discontinued

substances were destroyed or who they were destroyed by for Patients A

through G and these documentation discrepancies spanned a time period of over two (2) years.  (Testimony of McMahon)

41. Ms. McMahon testified that accepted standards of nursing practice require that discontinued controlled substances be removed from the nursing unit as soon as possible.  The discontinued controlled substances must be released by the nurse on the unit to the Director of Nursing Services and/or his designee and the release must be documented in the Narcotic Book along with the signature of both the unit nurse and the Director of Nursing Services.  Once the discontinued

controlled substances have been released to the Director of Nursing Services, he or she is responsible for their security and recordkeeping.  The Director of

Nursing Services must then destroy the discontinued controlled substances immediately or keep them in a secured, double locked box and maintain an inventory of the stored substances in a Controlled Substance Disposal Record.

(Testimony of McMahon)
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42. Ms. McMahon testified that accepted standards of nursing practice do not require that the discontinued controlled substances be destroyed within a certain timeframe but she recommends that they be destroyed on a monthly basis.

(Testimony of McMahon)
43. Ms. McMahon testified that according to accepted standards of nursing practice, only an Administrator, Director of Nursing Services, Assistant Director of
Nursing Services or a Pharmacy Consultant may serve as witnesses for the

destruction of discontinued controlled substances and a minimum of two
individuals from that group must be present to witness the destruction.  The destruction must then be documented in the Controlled Substance Disposal Record and must be accompanied by the signature of the two witnesses verifying the destruction.  Ms. McMahon further testified that the documentation for the transfer of discontinued controlled substances in the Narcotic Book must

correlate with the inventory of discontinued controlled substances in the Controlled Substance Disposal Record at all times.  (Testimony of McMahon)

44. Ms. McMahon testified that none of the entries Respondent made in the Narcotic Book for patients A through G correspond with the entries Respondent made in the Controlled Substance Disposal Record.  (Testimony of McMahon)

45. Ms. McMahon further testified that none of the entries the Respondent made in the Narcotic Book for Patients A through G contain the co-signatures of the unit nurses who released the discontinued controlled substances to the Respondent.  (Exhibits 5 through 11, Testimony of McMahon)

16
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46. Ms. McMahon provided detailed testimony, along with her written investigative report, describing the discrepancies that she found in Respondent's documentation of the destruction of discontinued controlled substances at Lowell Health Care Center. Ms. McMahon concluded that Respondent's documentation practices fell below the accepted standards of nursing practice. Ms. McMahon's testimony was thoughtful, careful, and thorough. The Board credits Ms.
McMahon's testimony as reliable and credible. (Testimony of McMahon, Exhibit


3)

47. The Respondent denies that his documentation and destruction of discontinued controlled substances fell below the accepted standards of nursing

practice. (Testimony of Respondent)
48. The Respondent argues that he was not given an adequate opportunity to reconcile the records himself. He states that if he has been given the opportunity to reconcile the records for the discontinued controlled substances upon his termination, he would have been able to account for the documentation discrepancies. (Testimony of Respondent)
49. The Board finds Respondent's argument unpersuasive.  Mr. O'Flaherty testified that Respondent never asked for an opportunity to reconcile records pertaining to his documentation of the destruction of controlled substances. Furthermore, the purpose of proper documentation practices is to ensure that anyone reviewing the documentation is able to determine exactly what happened to the controlled substances.  In this case, Ms. McMahon, an acknowledged expert in the field of accepted standards of nursing practice for the
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documentation and destruction of discontinued controlled substances, was unable to determine who destroyed the discontinued controlled substances and

when they were destroyed for numerous patients at Lowell Health Care Center.
(Testimony of O'Flaherty, McMahon)
50. The Respondent contends that he completed all appropriate documentation for the destruction of discontinued controlled substances but he

did so in a document he refers to as the DNS Book 1 instead of the Controlled

Substance Disposal Record. The Respondent states that he had concerns about
 the security of the Controlled Substance Disposal Record because it was a loose leaf binder of paper and so he began to document the destruction of the discontinued controlled substances in a bound book called the DNS Book 1 and he did so for several months until he was instructed by senior management to return to documenting the destruction in the Controlled Substance Disposal Record.  The Respondent contends that a review of the DNS Book 1 would show that his documentation practices complied with accepted standards of nursing

practice. (Testimony of Respondent)

51. The Board does not credit the Respondent's explanation.  No one at Lowell Health Care Center was able to locate a copy of the document Respondent refers to as the DNS Book 1. Furthermore, none of the entries the Respondent made in the Narcotic Book for· Patients A through G make any reference to a DNS Book 1.  Finally, neither Ms. Lynch nor Mr. O’Flaherty recalled using a DNS Book 1 in lieu of the Controlled Substance Disposal Record at Lowell Health Care Center.  (Exhibits 4 through 15, Testimony of Respondent)
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52.
Even assuming the Respondent documented the destruction of discontinued controlled substance in the DNS Book 1 instead of the Controlled Substance Disposal Record for several months, this would fail to account for all of the documentation discrepancies for Patients A through G, which span a period of two years from June of 2009 through May of 2011. (Exhibits 4 through
15, Testimony of Respondent)
53. Finally, the Respondent argues that Ms. Lynch and Mr. O'Flaherty, along
with select upper management personnel, bore personal animosity toward him

and conspired together to assign responsibility to him for their lack of ability to reconcile the discontinued controlled substances by either losing critical documentation or manipulating documentation. (Testimony of Respondent)
54. The Board finds Respondent's argument in § 53 above speculative and
without merit: Furthermore, both Ms. Lynch and Mr. O'Flaherty testified that they had a productive and cordial relationship with the Respondent prior to their observations of the decline in Respondent's work performance. The Board can discern no reason for either of them to purposefully manipulate or lose critical documentation in order to entrap Respondent. (Testimony of Lynch, O'Flaherty)
55.
Based on the testimony of Ms. Lynch, Mr. O'Flaherty, and the expert testimony of Ms. McMahon, the Board finds that Respondent's documentation and destruction of discontinued controlled substances at Lowell Health Care Center fell below accepted standards of nursing practice.

V. Rulings of Law
19
·.
1. Based on the Findings of Fact in§§ 29-46, 49, 51-52, and 54-55, above, the Board finds that Respondent failed to engage in the practice of nursing in accordance with accepted standards of practice in violation of Board regulations
at 244 CMR 9.03(5).
2. Based on the Findings of Fact in§§ 29-46, 49, 51-52, and 54-55, above, the Board finds that Respondent violated Board regulations at 244 CMR 9.03(35)
by failing to maintain the security of controlled substances that were under his responsibility and control
3. Based on the Findings of Fact in §§1-28, above, the record does not demonstrate that Respondent violated Board regulations at 244 CMR 9.03(36) by practicing nursing while impaired.
4. Based on the Findings of Fact in §§  9-46, 49, 51-52, and 54-55, above, the Board finds that Respondent violated Board regulations at 244 CMR 9.03(39) by failing to document the handling, administration, and destruction of controlled substances in accordance with all federal and state laws and regulations and in a manner consistent with accepted standards of nursing practice.

5. Based on the Findings of Fact in §§ 29-46, 49, 51-52, and 54-55, above, the Board finds that Respondent violated Board regulations at 244 CMR 9.03(44) by failing to make complete, accurate, and legible entries in all records required by federal and state laws and regulations and accepted standards of nursing practice.

6. Based on the Findings of Fact in §§ 29-46, 49, 51-52, and 54-55, above, the Board finds that Respondent violated Board regulations at 244 CMR 9.03(46)
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by failing, while employed in a nursing management role, to adhere to accepted standards of practice for that role.

7. Based on the Findings of Fact in§§ 29-46, 49, 51-52, and 54-55, above, the Board finds that Respondent engaged in conduct that was likely to have an
adverse effect upon the health, safety, or welfare of the public in violation of 244 CMR 9.03(47).
8. Based on the Findings of Fact in§§ 29-46, 49, 51-52, and 54-55, above, the Boa rd finds that Respondent's conduct constitutes gross misconduct in the practice of the profession of nursing and an offense against the laws of the

Commonwealth in violation of G.L. c. 112, § 61.
9. Based on the Findings of Fact in§§ 29-46, 49, 51-52, and 54-55, above, Respondent's conduct, as described, constitutes unprofessional conduct and conduct which undermines public confidence in the integrity of the nursing profession.  Sugarman v. Board of Registration in Medicine, 422 Mass. 338, 342 (1996); see also Kvitka v. Board of Registration in Medicine, 407 Mass. 140, cert. denied, 498 U.S. 823 (1990); Raymond v. Board of Registration in Medicine, 387

Mass. 708, 713 (1982).
VI.
Discussion
Massachusetts General Laws Chapter 112, § 61 authorizes the Board to discipline the license of a registered nurse for deceit and for gross misconduct in the practice of the profession.  Section 61 reads in relevant part:

... [E]ach board of registration ...after a hearing, may ... suspend, revoke or cancel any certificate, registration, license or authority

... If it appears ... that the holder of such certificate, registration, license
or authority ... is guilty of deceit, malpractice, gross misconduct in the
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practice of his profession, or of any offense against the laws of the commonwealth relating thereto...
G.L. c. 112, § 61
The Supreme Judicial Court has affirmed that a Board's discipline of licensees for conduct that undermines public confidence in the integrity of the profession is reasonably related to the promotion of the public health, welfare, and safety.  Raymond v. Board of Registration in Medicine, 387 Mass. 708, 713

(1982).
The Board has authority to "protect the image of the profession and is
Not limited to disciplining conduct involving direct care, criminal activity or deceit".

Raymond, supra at 713.  The boards of registration have broad authority to regulate the conduct of professionals including the ability to sanction professionals for conduct that undermines public confidence in the integrity of the profession. See Kvitka v. Board of Registration in Medicine, 387 Mass. 708, 713

(1982).
In this case, Prosecuting Counsel alleges that Respondent practiced nursing while impaired and failed to properly document the destruction of discontinued  controlled substances.

The Board has previously addressed the issue of nurses engaged in the practice of the profession while impaired and made the following determinations in the following decisions: In the Matter of Deborah A. Mercier, 20080715-RN- 006 (Final Decision and Order, February 9, 2012) (A finding of impairment was based on observations of Respondent's hyperactivity, glassy and constricted eyes, rambling speech as well as Respondent's incorrectly labeled blood cultures)  In the Matter of Sharon J. Mylott, RN-05-052 (Final Decision and
22
Order, April 14, 2008) (A finding of impairment was based on observations of Respondent's slurred and scrambled speech; abnormalities in appearance of Respondent's eyes including enlarged pupils and glass eyes; and an unsteady and unbalanced gait); and In the Matter of Michelle Walsh, LN-03-094 (Final Decision and Order, November 2005) (A finding of impairment was based on observations of Respondent sleeping while on duty, failing to administer
medication to her assigned patients, as well as having dilated pupils, speaking
with slurred speech, and walking with an unsteady gait).




As discussed in the Findings of Fact, the Board finds that Respondent's conduct, consisting of nodding off at the desk on a couple of occasions combined with decreased productivity, lack of organization and time management, and a general inability to keep up with clinical demands, does not rise to the level of conduct required to support a finding that a nurse is unable to practice nursing with reasonable judgment, skill, and safety, whether by reason of some
substance or condition.  The Board hereby dismisses the allegation that Respondent practiced nursing while impaired.
The record in this case demonstrates that Respondent, while employed at Lowell Health Care Center, failed to document the destruction of discontinued controlled substances in a manner that conformed to accepted standards of nursing practice, Board regulations, and the policies and procedures established by Lowell Health Care Center.  Respondent's documentation discrepancies included but were not limited to (1) missing controlled substances (2) missing document numbers (3) missing item numbers (4) lack of co-signatures or any
23
signatures at all, (5) missing quantities and (6) missing dates.  As a result of

· Respondent's improper documentation practices, it is impossible to determine when discontinued substances were destroyed or who they were destroyed by for Patients A through G, and these documentation discrepancies spanned a
time period of over two (2) years.
The Respondent contends that he completed all appropriate documentation for the destruction of discontinued controlled substances but he
did so in a document he refers to as the DNS Book 1 and that a review of the

DNS Book 1 would show that his documentation practices complied with accepted standards of nursing practice.  The Board does not credit the Respondent’s explanation. No one at Lowell Health Care Center was able to locate a copy of the document Respondent refers to as the DNS Book 1. Furthermore, none of the entries the Respondent made in the Narcotic Book for Patients A through G make any reference to a DNS Book 1.  Finally, neither Ms. Lynch nor Mr. O'Flaherty recalled ever using a document called DNS Book 1 at

Lowell Health Care Center.
The proper and lawful handling of controlled substances is a fundamental tenet of nursing practice.  Narcotics and other controlled substances pose potentially serious risk to the-public health, safety, and well being, and therefore, are scrupulously regulated.  On both the federal and state levels, strict procedures and protocols exist to insure that such drugs are properly secured and handled at all times.  Nurses, who are entrusted with the handling and administration of controlled substances, have a solemn responsibility to do so in
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compliance with federal and state law and in a manner that maintains public confidence in the nursing profession. The Respondent, in his capacity as the Director of Nursing Services, should have been especially mindful of the necessity for accurate and complete documentation.
The evidence in this case supports the conclusion that Respondent's documentation of the destruction of discontinued controlled substances fell below
accepted standards of nursing practice.  Respondent's conduct undermines

public confidence in the nursing profession and warrants disciplinary action pursuant to G.L. ·c. 112 § 61 and 244 CMR 9.03.

Accordingly, the Board, in keeping with its duty to promote the public health, safety and welfare, finds that Respondent is subject to discipline and appropriate sanctions as determined by the Board4 .
Board of Registration in Nursing

Dated: May 12, 2014 Notice to: JH, EL
Via First Class Mail and Certified Mail No. 7012 3460 0001 7331 2972
John Handren
C/0 Patrick Quirke

By:  Maimoona Sahi Ahmad

Maimoona Sahi Ahmad 
Administrative   Hearings Counsel
(617) 973-0997


4  Pursuant to 801 CMR 1.01(11) (c), parties have thirty (30) days from the issuance of this Tentative Decision to file written objections.  Any objections filed must also include written arguments in support of the objections as the Board will nut hold oral arguments on the objections.  Each party may file a response to opposing counsel's objections with the AHC within twenty (20) days of receipt of a copy of the objections.
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Via Hand Delivery
Eugene Langner, Prosecuting Counsel Department of Public Health
Office of General Counsel 239 Causeway Street
Boston, MA 02114
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COMMONWEALTH OF MASSACHUSETIS
SUFFOLK COUNTY
BOARD OF REGISTRATION

IN NURSING

In the Matter of

John Handren
RN License No. 177486

License Expires 311/14




Docket No. NUR-20 11-0265

ORDER TO SHOW CAUSE
John Handren, you are hereby ordered to appear and show cause why the Massachusetts Board of Registration in- Nursing-(''Board ')-should-not-suspend,  revoke or- otherwise take action against your license to practice as a Registered Nurse ("RN") in the Commonwealth of Massachusetts, License No. 177486, or your right to renew such license, pursuant to Massachusetts  General Laws (0. L.) Chapter 112, § 61 and Board regulation 244 CMR 9.03, based upon the following facts and allegations:

1. On or about October 1, 1986, the Board issued to you a license to engage in the practice of nursing as a Registered Nurse in the Commonwealth of Massachusetts, License No.  177486.  Your license is current, and expires on March 1, 2014.

2. On numerous occasions between October of2009 and October of2010, while you were employed as a RN and as the Director of Nursing Services (DNS) at Lowell Health Care Center in Lowell, Massachusetts ("LHCC"), you failed properly to document the destruction of discontinued controlled substances.

3. On numerous occasions between January and May of 2011, while you were employed as a RN and as the DNS at LHCC, you were observed to be impaired while on duty, as evidenced by your head bobbing up and down, your being unable to stay awake while on duty, speaking with your eyes closed, and

forgetting information regarding your patients' clinical conditions.

4. On one occasion in November of 2010, while you were employed as a RN and as the DNS at LHCC, you were observed to be administering yourself medication while on duty.

5.
Your conduct as alleged warrants disciplinary action by the Board against your license to practice as a Registered Nurse pursuant to Board regulation 244 CMR

9.03 for violation of Standards of Conduct for Nurses, namely:

(a) Your conduct as alleged violates 244 CMR 9.03(5) for failing to engage in the practice of nursing in accordance with accepted standards of practice.


(b) Your conduct as alleged violates 244 CMR 9.03(35) for failing to maintain the security of controlled substances that were under your responsibility and control.

(c) Your conduct as alleged violates 244 CMR 9.03(36) for practicing nursing while impaired.

(d) Your conduct as alleged violates 244 CMR 9.03(39r for failing to document the handling. administration,  and destruction of controlled substances in accordance with all federal and state taws and regulations and in a manner consistent with accepted standards of nursing practice.

(e) Your conduct as alleged violates 244 CMR 9.03(44) for failing to make

complete, accurate, and legible entries in all records required by federal and state laws and regulations and accepted standards of nursing practice.
(f) Your conduct as alleged violates 244 CMR 9.03(46) for failing, while employed in a nursing management role, to adhere to accepted standards of practice for that role.

(g) Your conduct as alleged violates 244 CMR 9.03(47) for engaging in any other conduct that fails to conform to accepted standards of nursing practice or in any behavior that is likely to have an adverse effect upon the health, safety, or welfare of the public.
6.
Your conduct as alleged warrants disciplinary action by the Board against your license to practice as a Registered Nurse pursuant to G. L. c. 112, § 61 for deceit, malpractice, and gross misconduct in the practice of the profession or for any offense against the laws of the Commonwealth relating thereto.

7. Your conduct as alleged reflects a lack of the "good moral character" required for initial licensure as a Registered Nurse and license renewal under G.L. c. 112, § 74.

8. Your conduct as alleged also constitutes unprofessional conduct and conduct which undermines public confidence in the integrity of the profession.  Sugarman
v. Board of Registration in Medicine, 422 Mass. 338, 342 (1996); see also, Kvitka
v. Board of Registration in Medicine, 407 Mass. 140, cert. denied, 498 U.S. 823 (1990); Raymond v. Board of Registration in Medicine, 387 Mass. 708, 713

(1982).

*****
You have a right to an adjudicatory hearing ("hearing") on the allegations contained in the Order to Show Cause before the Board determines whether to suspend, revoke, or impose other discipline against your license.  G.L. c. 112, § 61.  Your right to


a hearing may be claimed by submitting a written request for a hearing within twenty-one
(21) days of receipt of this Order to Show Cause. You must also submit an Answer to this Order to Show Cause in accordance with 801 CMR 1.01(6) (d) within twenty-one (21) days of receipt of this Order to Show Cause. The Board will give you prior written notice of the time and place of the hearing following receipt of a written request for a hearing.
Hearings shall be conducted in accordance with the State Administrative Procedure Act, G.L. c. 30A, §§ 10 and 11, and the Standard Adjudicatory Rules of Practice and Procedure, 801 CMR 1.01 and 1.03, under which you are granted certain rights including, but not limited to, the rights: to a hearing, to secure legal counsel or another representative to represent your interests, to  all and examine witnesses, to cross­ examine witnesses who testify against you, to testify on your own behalf, to introduce evidence, and to make arguments in support of your position.
The Board will make an audio recording of any hearing conducted in the captioned matter. In the event that you wish to appeal a final decision of the Board, it is incumbent on you to supply a reviewing court with a "proper record" of the proceeding, which may include a written transcript. New Bedford Gas and Light Co. v. Board of Assessors of Dartmouth, 368 Mass. 745, 749-750 (1975). Upon request, the Board will make available a copy of the audio recording of the proceeding at your own expense. Pursuant to 801 CMR 1.01(10) (i) (1) upon motion, you "maybe allowed to provide a public stenographer to transcribe the proceeding [your] own expense upon terms ordered by the Presiding Officer by the stenographer or transcription service. The transcript will be made available to the Prosecutor representing the Board. Please note that the administrative record of the proceedings, including, but not limited to, the written transcript of the hearing, is a public record and subject to the provisions of G.L. c. 4 § 7 and G.L. c. 66, §10.

Your failure to submit a written request for a hearing within twenty-one (21) days of receipt of this Order to Show Cause shall constitute a waiver of the right to a /tearing on the allegations herein and on any Board disciplinary action.  Your failure to submit an Answer to the Order to Show Cause within twenty-one (21) days of receipt of the Order to Show Cause shall result in the entry of default in the captioned matter.
Notwithstanding the earlier filing of an Answer and/or request for a hearing, your failure to respond to notices or correspondence, your failure to appear for any scheduled status conference, pre-hearing conference or hearing dates, or your failure to otherwise defend this action shall result in the entry of default.
If you are defaulted, the Board may enter a Final Decision and Order that assumes the truth of the allegations in this Order to Show Cause, and may revoke, suspend, or take other disciplinary action against your license to practice nursing iii the Commonwealth of Massachusetts, including any right to renew your license.
.
Your Answer to the Order to Show Cause and your written request for a hearing must be filed with Eugene Langner, Prosecuting Counsel, at the following address:
Eugene Langner, Esq. Prosecuting Counsel Department of Public Health
Office of the General Counsel, 5th Floor
239 Causeway Street. Boston, MA  02114
You or your representative may examine Board records relative to this case prior to the date of the hearing during regular business hours at the office of the Prosecuting Counsel.  If you elect to undertake such an examination, then please contact Prosecuting
Counsel- in advance at- (617)973-0838 to schedule a time that is mutually convenient
BOARD OF REGISTRATION IN NURSING,
Rula F. Harb, MSN, RN
Executive Director
By:
Date August 29, 2012
CERTIFICATE OF SERVICE
I hereby certify that a copy of the foregoing Order to Show Cause was served upon the Respondent:
John Handren
by first class mail, postage prepaid, and by Certified Mail No. 7011 1570 0000 8180 2520 and upon the attorney for the Respondent:
·
Janet E. Michael

Law Office of Janet E. Michael
P.O. Box 10631
Portland, ME 04104-6031
by first class mail, postage prepaid.
This 29th, day of August, 2012.
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