COMMONWEALTH OF MASSACHUSETTS

SUFFOLK, ss. 						Building Code Appeals Board									Docket No.  10-862

___________________________________
)
David Donoghue, 				)
			Appellant 		)
						)
v.						)
						) 
Town of North Attleborough,			)
	 		Appellee		)
___________________________________	)

BOARD’S RULING ON APPEAL

Procedural History

	This matter came before the State Building Code Appeals Board ("Board") on the Appellant’s petition filed on March 17, 2010 pursuant to 780 CMR 122.1.  In accordance with 780 CMR 122.3, the Appellant requested that the Board grant the Appellant a variance from 7th Edition 780 5311.4.3 for the property at 98 Donald Tennant Circle, North Attleborough, Massachusetts.

In accordance with GL c. 30A, §§10 & 11; GL c. 143. §100; 801 CMR 1.02 et. seq.; and 780 CMR 122.3.4, the Board convened a public hearing on March 23, 2010 where all interested parties were provided with an opportunity to testify and present evidence to the Board.  The Appellant appeared on his own behalf, as well as Richard Rico.  Sharon Fontaine, local building inspect for the Town of North Attleborough appeared on behalf of the Appellee.  For the following reasons, the Board hereby DENIES the Appellant's request.

Exhibits in Evidence

The following Exhibits were entered into evidence without objection:

	Exhibit 1

	State Building Code Appeals Board appeal application form with attachments, dated March 9, 2010.



Findings of Fact

The following findings of fact are supported by substantial evidence based upon facts presented at the hearing as well as witness testimony.  The Board finds the testimony of all witnesses to be credible and by and large uncontroverted as it pertains to the relevant facts.  The relevant facts are as follows:

1. The Appellant is David Donoghue ("Donoghue").
2. The Appellant completed a kitchen renovation project in August 2009.
3. The renovation project included installing a new kitchen, replacing an old window, and electrical and plumbing work.
4. The old window was replaced with a bow window and a sliding door.
5. A staircase with four risers and no landing was built on the exterior side of the window and door.
6. The original renovation project documentation did not include the new sliding door or the new staircase.
7. The house already has tree ways of egress that in compliance with the Code.
8. The CSL did not submit to the building department documentation detailing the revised renovations plans.
9. The local Building Inspector for the Town of North Attleborough, Sharon Fontaine, alerted the Appellant that his new exterior staircase was in violation of 7th Edition 780 CMR 5311.4.3 and issued a violation notice.
10. The Building Code Appeal hearing was held on April 1, 2010 in Taunton, Massachusetts.

Discussion
The issue before the Board is whether to grant the Appellant a variance from 7th Edition 780 CMR 5311.4.3.  Pursuant to M.G.L. c. 143, § 100, the Board has the authority to decide appeals by those "aggrieved by an interpretation, order, requirement, direction or failure to act by any state or local agency or any person or state or local agency charged with the administration or enforcement of the state building code."  Accordingly, the Board has the authority to decide this appeal.

7th Edition 780 CMR 5311.4.3 provides in pertinent part: "There shall be a floor or landing on each side of each exterior door.  Exceptions:  1. Where a stairway of two or fewer risers is located on the exterior side of a door, other than the required exit door, a landing is not required for the exterior side of the door."

The Appellant claimed that the staircase will primarily be used as a bench when congregating outside.  However, the Board found that the exterior staircase presented a safety hazard if people began using the new doorway as an egress.  The Board acknowledged that the house already has 3 ways of egress that are Code-compliant.  Accordingly, this fourth egress is not required for the house as a whole to be considered Code-compliant.  However, the Appellee noted that a snow drift would likely cover and obscure the top step, thereby creating a risk of serious injury by someone tripping over the staircase.  The Appellant claimed there are physical and aesthetic hardships due to the pre-existing brick patio, however the Board further reasoned that the mere inconveniences are far outweighed by the safety concerns.  The Board took issue with the Appellant not approaching the Appellee before constructing the new sliding door and staircase.

Conclusion

A motion to grant the Appellant a variance was made by Sandy MacLeod and seconded for discussion by Jacob Nunnemacher.  After discussion, Nunnemacher and Douglas Semple voted to OPPOSE the motion and Macleod voted in favor of the motion.  The final vote was 201, against the motion.

The Appellant's request for a variance from 7th Edition 780 CMR 4311.4.3 is hereby DENIED as described in the discussion above.

SO ORDERED.

By The Board:
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_______________________       ________________________         ______________________
Sandy MacLeod         	         		Douglas Semple 		    Jacob Nunnemacher
Chair



DATED: September 7, 2010

In accordance with M.G.L. c. 30A, §14, any person aggrieved by this decision may appeal to the Superior Court within 30 days of receipt of notice of this decision. 
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