COMMONWEALTH OF MASSACHUSETTS
State Building Code (780 CMR) Appeals Board


Docket No. 10-897					           
Appellant(s): Salem Tower Development, LLC	vs. 	Appellee(s):City/Town of Malden
    Represented by Walter Adams 			Building Official Scott Fitzpatrick

Procedural History

	This matter came before the State Building Code Appeals Board (“Board”) on the Appellant’s appeal filed pursuant to 780 CMR 122.1.  In accordance with 780 CMR 122.3, the Appellant requested that the Board grant a variance and allow the appellant to use 780 CMR 6th Edition for the property called Salem Towers, located at 280 Salem Street, Malden, MA. 02148.  In accordance with GL c. 30A, §§10 & 11; GL c. 143, §100; 801 CMR 1.02 et. seq.; and 780 CMR 122.3.4, the Board convened a public hearing on June 22, 2010 where all interested parties were provided with an opportunity to testify and present evidence to the Board. Walter Adams, Marc Slotnick, and Randy Johnson appeared on behalf of the appellant. Building Commissioner Scott Fitzpatrick from the town of Malden Building Department was also in attendance as noted on the sign in sheet which is on file at the Department of Public Safety. 
Discussion

The appellant’s representatives testified that the building was built in the mid 1960’s. The intent of the project is to build eighteen (18) accessible dwelling units for an elderly housing development project.  The building is nine stories tall and is a cast and place concrete frame with no handicapped accessibility.  The appellant’s representatives testified that if forced to build under the current 7th Edition of the MSBC significant alterations to upgrade building systems and improve egress would be a hardship. The appellant’s representatives stated that under the 6th Edition of the MSBC the requirements are more limited. Under the 7th Edition of the MSBC they would then qualify as a level two building.  If required to build under the 7th Edition of the code they would be a different construction type and although they are an existing building they would still meet the high-rise provisions of the code. This would have the affect of requiring that the addition must meet the same construction type as the existing building. They testified that although it would be more fire resistant, this type of construction would be more costly given the low ceiling heights, thus making it difficult to comply. The additional time this would take would be crucial in that it could jeopardize the funding they are due to receive from the government for this project.

The board in their discussions voices their concerns and disappointment that the parties are now asking for relief from the 7th Edition when is has been in effect for months and months. They feel the appellant should have taken into account these issues prior to coming before the board and putting the Board in an extremely difficult and unfair position. 


Conclusion

A motion was made that we Grant the Appellant’s request for a variance from 780 CMR, 7th Edition with the condition that the fire protection systems in the entire structure meet Chapter 9 of that 6th Edition that they are applying for a variance for based on the assumption that this is going to be substantial renovation.

There was a second on the motion and board vote was taken, which was 2 to 1 with Sandy MacLeod opposed to the motion.        
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_____________________            _____________________      ____________________    
              Alexander MacLeod            Douglas Semple (Chairman)                Dana Haagensen                   
                       (Opposed)



DATED:   September 9, 2010

Any person aggrieved by a decision of the State Building Code Appeals Board may appeal to a court of competent jurisdiction in accordance with Chapter 30A, Section 14 of the Massachusetts General Laws.

A complete administrative record is on file at the office of the Board of Building Regulations and Standards.

A true copy attest, dated:   September 9, 2010__________

			        __________________________________
                                                          Patricia Barry, Clerk
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