COMMONWEALTH OF MASSACHUSETTS

SUFFOLK, ss. 				                BUILDING CODE APPEALS BOARD								    DOCKET NO.: 11-972
______________________________
 					)
Church Corner, LLC,			)
Appellant 		                        )
					)
v.					)
					)				 
Town of Williamstown,	           	)
Appellees		                        )
______________________________)

BOARD’S RULING ON APPEAL

Introduction

	This matter came before the State Building Code Appeals Board (“Board”) on appellant’s appeal filed pursuant to G.L. c.143, §100 and 780 CMR 122.1.  In accordance with 780 CMR 122.3 the appellant petitioned the Board to grant a variance based on the Seventh Edition of the Massachusetts State Building Code (“Code”).  

	The appellant requested an interpretation from the Board and that the Board grant a variance to 780 CMR Sections 1009.5.2 and 1019.1.2.  The appellant was represented by Attorney Elisabeth Goodman.  David Westall, code consultant for the project also testified on behalf of the appellants.  Ryan Contenta, Building Commissioner for the Town of Williamstown appeared on behalf of the appellees.  Gordon Bailey, State Building Inspector from the Department of Public Safety also testified.  All witnesses were duly sworn.  

Procedural History

The Board convened a public hearing on February 15, 2011, in accordance with G.L.c. 30A, §§10 & 11; G.L.c. 143, §100; 801 CMR 1.02; and 780 CMR 122.3.  All interested parties were provided with an opportunity to testify and present evidence to the Board.
	
Findings of Fact

	This matter turns on the review of the applicable provisions of the State Building Code.  The Board bases the following findings upon the testimony presented at the hearing.  There is substantial evidence to support the following findings:

1. The property at issue is located at 201-207 Cole Avenue, Williamstown, MA.
2. The subject property is owned by Church Corner, LLC.
3. The subject property is an affordable housing project funded in part by town grant money and includes a former church and a rectory building.
4. The subject property includes a total of 8 apartments, 6 in the former church building and 2 in the former rectory. 
5. Only the former church building is subject to this appeal.  The former rectory building has been issued a certificate of occupancy.
6. There are 3 exterior staircases to the former church building.
7. David Westall is an architect and served as a Code consultant for the entire project.  Neither he nor his firm are the architect of record for the project.

Exhibits

The following Exhibits were entered into evidence at the hearing on this matter and reviewed by the Board:

Exhibit 1: Application for Appeal
Exhibit 2: 3 pages of photographs
Exhibit 3: Plan of Canopy Design over North Exterior Stair
Exhibit 4: 5 pages of black and white photographs

Analysis

A.  Jurisdiction of the Board

There is no question that the Board has jurisdiction to hear this case. The governing statute provides that:
 
[bookmark: OLE_LINK1][bookmark: OLE_LINK2]Whoever is aggrieved by an interpretation, order, requirement, direction or failure to act by any state or local agency or any person or state or local agency charged with the administration or enforcement of the state building code or any of its rules and regulations, except any specialized codes as described in section ninety-six, may within forty-five days after the service of notice thereof appeal from such interpretation, order, requirement, direction, or failure to act to the appeals board.      G.L. c.143, §100.  

The issues giving rise to this matter directly implicate provisions of the Code.  As such, this Board has jurisdiction to decide this case pursuant to G.L. c. 143, §100.

B. State Building Code requirements

The issues in this case are 1) whether the Building Commissioner’s determination that a covering is required for the exterior staircase is correct and 2) whether a pipe in the staircase must be moved.

The Code states, “Outdoor stairways and outdoor approaches to stairways shall be designed so that water will not accumulate on walking surfaces. In other than occupancies in Group R-3, and occupancies in Group U that are accessory to an occupancy in Group R-3, treads, platforms and landings that are part of exterior stairways in climates subject to snow or ice shall be protected to prevent the accumulation of same.” 780 CMR 1009.5.2.  The appellant proposed a snow removal maintenance program as a protective measure to the exterior stairs.  The Building Commissioner issued a denial letter to the snow removal maintenance program and stated that the stairs must be “covered”.

The appellant testified that the 3 exterior staircases on the former church building are all first floor stair cases.  The appellant stated that the building inspector exercised his discretion and is not requiring any covering on the front staircase, that they are putting a canopy over the side staircase and that the building commissioner is requiring a roof on the rear staircase.  The appellant stated that according to the Code the staircase must be “protected” rather than covered and that they proposed a snow removal maintenance program they hoped would be acceptable but that the Building Commissioner stated he would not accept any snow removal maintenance program.  The appellants asserted that they provided written documentation to the Building Commissioner including two commentaries to the IBC (International Building Code) which states that typical methods of protection include a reliable snow removal maintenance program when it has been approved by the building official. The appellant stated that they agree that the snow removal program must be approved by the building official and requested that the Board determine whether in this instance a snow removal program would be adequate.

The Town Building Commissioner testified that he would not approve a snow removal maintenance program.  He stated that his concern is that such a program is an “active” system, where someone has to go there, possibly in the middle of the night and that if there was an emergency and someone could not get there the stairs would not get clean.  The Building Commissioner stated that a roof is a “passive” system and that once it is built they don’t have to worry about it.  The Building Commissioner stated that he has been in his position since 2002 and that he has been consistent in his interpretations and application of the Code.

The appellant testified that a roof is not an entirely “passive system” and that it would not keep snow or ice or rain driven by wind off of the stairs.

The second issue in this case pertains to an existing sprinkler pipe in the building.  The relevant section of the Code states, “Penetrations into and openings through an exit enclosure are prohibited except for required exit doors, equipment and ductwork necessary for independent pressurization, sprinkler piping, standpipes, electrical raceway for fire department communication and electrical raceway serving the exit enclosure and terminating at a steel box not exceeding 16 square inches (0.010 m2). Such penetrations shall be protected in accordance with 780 CMR 712.0. There shall be no penetrations or communication openings, whether protected or not, between adjacent exit enclosures.” 780 CMR 1019.1.2 

The appellant testified that they covered a sprinkler pipe that was in the main hallway along the side of a wall.

The Town Building Commissioner testified that the Code requires that only utilities that serve a particular stairwell can be in that stairwell.  The Building Commissioner stated that this sprinkler pipe does not feed that stairwell.  He stated that he believes it is there because the stairwell was once moved and that it is unlikely that it was ever intended to be in this stairwell.  The Building Commissioner also stated that he does not think it impedes the flow of egress in the stairway and that this pipe is not hazardous to this egress.

Conclusion

A motion was made by Alexander MacLeod and seconded by Brian Gale that any snow removal maintenance program must be approved by the building official, that the building official must consider such a program with the condition that there is a competent person there to remove snow within 2 hours and that he may make other conditions on such a program. The motion was granted 2 to 1 with Jacob Nunnemacher in opposition.  A motion was made by Jacob Nunnemacher and seconded by Alexander MacLeod to grant a variance to 780 CMR Section 1019.1.2 based on the fact that the building official is not opposed and that it would be a hardship to the appellant to move the sprinkler pipe.  The motion passed unanimously.
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Any person aggrieved by a decision of the State Building Code Appeals Board may appeal to Superior Court in accordance with G.L. c.30A, §14 within 30 days of receipt of this decision.


DATED:  March 17, 2011
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