COMMONWEALTH OF MASSACHUSETTS

SUFFOLK, ss.					Department of Public Safety
[bookmark: OLE_LINK1][bookmark: OLE_LINK2]							     Docket No. EC-2013-29
___________________________________________
In Re: Civil Fine Appeal from Groom Construction     )
  Co., Inc.                                                                       )
Expired Certificate for Elevator # 258-P-365               )
  __________________________________________ )

DECISION
	
Procedural History

	This matter is before the Department of Public Safety (“DPS”) because
Groom Construction filed an appeal, pursuant to 520 CMR 1.04, of a civil penalty imposed pursuant to G. L. c. 143, §65 and 520 CMR 1.03(3) (“Appeal”).  

	DPS issued a letter to Groom re: Late Application – Fine due, dated August 16, 2013, imposing a civil penalty in the amount of $3,000 for a violation of 520 CMR 1.03(2).  

	A hearing on the Appeal was held, in accordance with G. L. c. 30A, 520 CMR 1.04, and 801 CMR 1.02, on September 18, 2013.  Lissa Brownlee, Office Manager for Groom, appeared at the hearing on behalf of Groom and testified under oath.

Exhibits

	The following documents were entered into evidence:

1. Letter dated August 16, 2013 from DPS to Groom, Re: Late Application – Fine Due (re: # 258-P-365).
2. Appeal of Civil Fine, submitted by Groom (re: elevator at 96 Swampscott Road, Salem).
3. Certificate for Use of Elevator, State ID# 258-P-365, expiration date: 02/29/2008.
4. Affidavit of Susan Genduso, Acting Program Coordinator for the Elevator Division and Supervisor of the Elevator Schedulers for DPS, and keeper of records, dated September 17, 2013.

Findings of Fact

	The following findings of fact and conclusions of law are supported by substantial evidence, based upon documents entered into evidence and testimony. G. L. c. 30A, §11(2), §14(7).  


1. Groom is the owner of an elevator with State ID # 258-P-365, located at 96 Swampscott Road, Salem, MA. 
2. The Certificate For Use for the elevator expired on February 29, 2008.
3. The elevator was in operation and had not been placed out of service or decommissioned.
4. DPS received an application for an annual inspection of the elevator on July 31, 2013.
5. DPS notified Groom that, pursuant to G. L. c. 143, §65, a fine in the amount of $3,000 was due for the elevator, calculated by multiplying the number of days from and including July 1, 2013 through July 30, 2013, (thirty (30) x $100). 

Discussion

The general issue was whether Groom failed to comply with the applicable legal and regulatory requirements.  In pertinent part, 520 CMR 1.03(2) provides “No elevator shall be operated without a valid inspection certificate issued by the Department [of Public Safety].”  An inspection certificate is required pursuant to G. L. c. 143, §65 and 524 CMR 1.06.  The owner must ensure compliance.  524 CMR 1.09.  The law and regulation imposes on the owner strict liability for compliance. 

	Further, an owner or operator of an elevator shall be fined $100.00 per day for each day the elevator is in operation without having a valid inspection certificate.  G. L. c. 143, §65; 520 CMR 1.03(3).  Note also, by way of background, the regulation implementing civil fines, 520 CMR 1.03, became effective on July 1, 2013.  See 520 CMR 1.00 (Effective 7/1/13).  As a result, the $100-per-day civil fine began to accrue in this case on July 1, 2013.   DPS received the annual inspection application on July 30, 2013.

 Accordingly, there was substantial evidence to support issuing the civil fine in the amount of $3,000 for the elevator.  	

	By way of background, according to Ms. Brownlee, the building in which the elevator is located was constructed for Groom approximately six years ago.  Ms. Brownless maintained that the elevator (a passenger elevator) has not functioned since then, and has not been used.  At some point, she contacted Stanley Elevator, and was asked whether she was aware of the new law, which Ms. Brownlee was not.  Apparently, Stanley resolved the malfunction, but the elevator has been turned off, pending the Appeal.  Ms. Brownlee now believes that she understands what is required with respect to the Certificate’s expiration date, and has dates programmed in her calendar, to avoid another occurrence of late filing.	
	
The law and regulation, however, afford no discretion in calculating civil fines for operating an elevator beyond the expiration date on its Certificate For Use.  

“If a certificate has expired, no new certificate shall be issued until a new inspection has been completed and no elevator shall be operated until a new certificate has been issued by a qualified state inspector.  The owner or operator of an elevator who fails to comply with this section shall be punished by a fine of $100 for each day that an elevator is in operation without a valid certificate [up to certain monetary limits] . . . . “Fines shall stop accruing on the date on which the owner or operator has, in writing or in any manner prescribed by the department, requested an inspection of the elevator by the department.”  G. L. c. 143, §65, as amended by St. 2013, c. 3, §6, effective February 15, 2013.  See also 520 CMR 1.03.

	Regardless of the particular circumstances, the deadline for submission, to avoid the imposition of the $100-per-day penalty, was July 1, 2013, and was well known.   See e.g. DPS official web site, www.mass.gov/dps, which has been, among other efforts, publishing information about the Civil Fines program for over one year.  

	There was no doubt that the expiration date on the Certificate For Use for this elevator was February 29, 2008, well before the end of June 2013.  While this elevator may not have functioned for approximately six years, there was no evidence that it had “been placed out of service or decommissioned in accordance with a procedure approved by the Board.”  520 CMR 1.03(2).   Accordingly, it “shall be deemed to be operating for the purposes of this regulation.”  520 CMR 1.03(2).

The process turns on the date on the posted Certificate.  Based on that date, owners and/or their service providers can plan to avoid incurring mandatory fines.  Again, “Fines shall stop accruing on the date on which the owner or operator has, in writing or in any manner prescribed by the department, requested an inspection of the elevator by the department.”  G. L. c. 143, §65, as amended by St. 2013, c. 3, §6, effective February 15, 2013. 

Conclusion and Order
            	
	Accordingly, the civil penalty in the amount of $3,000 is AFFIRMED.  Groom is hereby ORDERED to immediately pay the fine to the Department of Public Safety.

SO ORDERD
Department of Public Safety
By its designee,



__________________________________
CHRISTOPHER N. POPOV
Hearings Officer

DATED:  October 2, 2013

 In accordance with G. L. c. 30A, §14 and 520 CMR 1.04(5), any person aggrieved by this decision, may appeal to the Superior Court within 30 days after receipt of this decision.  
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