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SUFFOLK, ss.					     Department of Public Safety
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__________________________________________
							)
In Re: Civil Fine Appeal from Falmouth Academy   )
     Expired Certificate for Elevator: #96-W-20          )
__________________________________________ )  

DECISION
	
Procedural History

	This matter is before the Department of Public Safety (“DPS”) because Falmouth Academy filed an appeal, pursuant to 520 CMR 1.04, of a civil penalty imposed pursuant to G. L. c. 143, §65 and 520 CMR 1.03(3) (“Appeal”).  

	DPS issued a letter to Falmouth Academy re: Late Application – Fine due, dated August 20, 2013, imposing a civil penalty in the total amount of $3,000 for a violation of 
G. L. c. 143, §65.  

	A hearing on the Appeal was held, in accordance with G. L. c. 30A, 520 CMR 1.04, and 801 CMR 1.02, on October 29, 2013.  Richard Sperduto appeared at the hearing on behalf of the Academy and provided testimony under oath.       

Exhibits

	The following documents were entered into evidence:

1. Letter dated August 20, 2013 from DPS to Falmouth Academy, Re: Late Application – Fine Due (re: #96-W-20). 
2. Appeal of Civil Fine form, submitted by the Academy, dated September 11, 2013.
3. Certificate for Use of Elevator, State ID #96-W-20, with an expiration date of 05/31/2013.
4. Affidavit of Susan Genduso, Acting Program Coordinator for the Elevator Division and Supervisor of the Elevator Schedulers for DPS, and keeper of records, dated October 28, 2013.  

Findings of Fact

	The following findings of fact and conclusions of law are supported by substantial evidence, based upon documents entered into evidence and testimony. G. L. c. 30A, §11(2), §14(7).  

1. Falmouth Academy is the owner of record for an elevator with State ID #96-W-20. 
2. The Certificates For Use for all the elevator was issued on July 13, 2012 and expired on May 31, 2013.
3. DPS received an application for the annual inspection of the elevator on July 31, 2013.
4. DPS notified the Academy that, pursuant to G. L. c. 143, §65, a fine in the total amount of $3,000 was due for the elevator, calculated by multiplying the number of days from and including July 1, 2013 through July 30, 2013, (thirty (30) x $100).

Discussion

The general issue was whether Falmouth Academy failed to comply with the applicable legal and regulatory requirements.  Section 65 of G. L. c. 143 mandates:
    
If a certificate has expired, no new certificate shall be issued until a new inspection has been completed and no elevator shall be operated until a new certificate has been issued by a qualified state inspector.  The owner or operator of an elevator who fails to comply with this section shall be punished by a fine of $100 for each day that an elevator is in operation without a valid certificate [up to certain monetary limits] . . . . Fines shall stop accruing on the date on which the owner or operator has, in writing or in any manner prescribed by the department, requested an inspection of the elevator by the department.”  G. L. c. 143, §65, as amended by St. 2013, c. 3, §6, effective February 15, 2013.  

The law is reflected in 520 CMR 1.03(2), (3), (4), and (6).  An inspection certificate is required pursuant to G. L. c. 143, §65 and 524 CMR 1.06.  The owner must ensure compliance.  524 CMR 1.09.  The law and regulation imposes on the owner strict liability for compliance. 

	Further, an owner or operator of an elevator shall be fined $100.00 per day for each day the elevator is in operation without having a valid inspection certificate.  G. L. c. 143, §65; 520 CMR 1.03(3).  Note also, by way of background, the regulation implementing civil fines, 520 CMR 1.03, became effective on July 1, 2013.  See 520 CMR 1.00 (Effective 7/1/13).  As a result, the $100-per-day civil fine began to accrue in this case on July 1, 2013.   DPS received the annual inspections application on July 31, 2013.

Accordingly, there was evidence to support issuing the civil fine in the amount of $3,000.  

	The Academy noted that it change elevator companies in the spring of 2013 and “waited until July 1st for [its] old contract to run out before having [its] new contract take [effect].”  The Academy asserted that is was not aware of “any potential fines for delaying the renewal application process.   Nor [was it] informed by the State or the Elevator Company that there was a new law to pay attention to.”  (Exhibit 2).

	Mr. Sperduto admitted that he knew the elevator was due for inspection, but he did not receive notice from either the former elevator contractor (Associated, whose contract expired as of July 1, 2013) or the present elevator contractor.  He did not realize that delaying the submission of the application would be “so critical.”    He recalled instructing his present elevator contractor to submit the application “right away” but the contractor did not submit application until July 26, 2013.

	Sperduto also noted that the chair lift is used approximately two times per year, and he believed that inspection process will be correctly handled next time. 

The law and regulation, however, afford no discretion in calculating civil fines for operating an elevator beyond the expiration date on its Certificate For Use.  Note that the implementing regulation for the “Enforcement of Civil Fines,” 520 CMR 1.00, specifies that 520 CMR 1.02 applies to the “Assessment of Fines Pursuant to M. G. L. c. 22, §21,” while a separate section, 520 CMR 1.03, applies to the “Assessment of Fines for Operation of Elevator Beyond Certificate Expiration Date.”   

It has been argued, for example, that G. L. c. 22, §21 should govern how fines pursuant to G. L. c. 143, §65 should be administered.  For examples, G. L. c. 22, §21(a)(5) states that a written warning or a civil fine of not more than $5,000 shall be issued for violations of, among other statutes, G. L. c. 143, §65.  Thus, it is argued that, in some circumstances, only a warning should be issued about failing to timely submit annual inspection applications.  

However, these changes in the laws were made pursuant to St. 2011, c. 68, §35, part of the same act (but in a different section) which also first imposed the $1,000-per-day (without limitation) penalty in St. 2011, c. 68, §95.  But, as discussed above, the Legislature specified further, more recent, changes in the civil penalties with respect to expiration dates for Certificates.  Accordingly, while G. L. c. 22, §21(b) authorizes the DPS commissioner to “adopt regulations for the administration and enforcement of” §21, the Legislature separately addressed the issue of what it decided was the appropriate civil penalty for a violation of G. L. c. 143, §65.  (Further, it is reasonable to conclude that the Legislature was well aware of the $500 penalty in G. L. c. 143, §71 when it chose to amend G. L. c. 143, §65 to impose the present $100-per-day penalty with respect to expired Certificates For Use).   

	In this particular case, the expiration date on the Certificate For Use for this elevator was  May 31, 2013.   The date on the posted Certificate drives the process. This Certificate (like all Certificates) stated, just below the expiration date, “Apply for Re-Inspection 60 days Prior to Expiration Date.”  Based on that date, owners and/or their service providers can plan to avoid incurring mandatory fines.  

Finally, the law and regulation generally do not, for example, differentiate among different types of elevators, do not consider an owner’s economic circumstances, do not consider how often the device is actually used.  The only differentiation is that an elevator with “a travel distance of 25 feet or less, and is located in a single-family owner-occupied residence” shall have a maximum fine, under G. L. c. 143, §65, of $5,000, while “for all other elevators, the maximum fine shall be $20,000.”  520 CMR 1.03(6).    




Conclusion and Order

Accordingly, the civil penalty is AFFIRMED.  Falmouth Academy is hereby ORDERED to immediately pay the $3,000 fine to the Department of Public Safety.

SO ORDERD
Department of Public Safety
By its designee,



__________________________________
CHRISTOPHER N. POPOV
Hearings Officer

DATED:  January 15, 2014

 In accordance with G. L. c. 30A, §14 and 520 CMR 1.04(5), any person aggrieved by this decision, may appeal to the Superior Court within 30 days after receipt of this decision.  
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