PAUL J. MORIARTY AND ASSOCIATES, INC.
CONSTRUCTION CODE CONSULTANTS

22 WASHINGTON STREET

NORWELL, MASSACHUSETTS 02061
December 30, 2011

Brain Gale, Chairman

Board of Building Regulations and Standards

COMMONWELATH OF MASSACHUSETTS

One Ashburton, Place – Room 1301

Boston, Massachusetts 02108

Re:
Written  Comments on Code Change Proposal No. 2010-12-12


Appendix BB: Stretch Residential Sprinkler Code

Dear Sir:


I have read and digested the proposed Code Change numbered 2010-12-12 in which it attempts to allow municipalities to require the installation of residential sprinklers in accordance with NFPA 13D for all new one and two family dwellings and manufactured homes.  I attended the public hearing on December 13th, offered testimony and submitted written testimony at that time.   Although there was much testimony offered concerning the advantages and disadvantages of a sprinkler system for such dwellings, there was very little testimony offered regarding the proposed code change – allowing individual municipalities to disregard a uniform state building code [MGL c. 143 §95(a) – Exhibit “A”] by enacting locally sprinkler code requirements for certain new structures.


The testimony regarding the costs of such installations were discussed in prior public hearings relevant to sprinkler requirements for one and two family dwellings as was the fire data supplied by proponents and opponents.   The issue however at this December hearing was simply to hear testimony of deviating from a uniform building code in order to allow municipalities to require sprinklers in certain new structures.   Most all testimony and submissions totally disregarded the great work accomplished by the Committee appointed by BBRS which questioned the feasibility of a code change requiring sprinkler protection in one and two family dwellings.   The Committee’s Report pointed out several problems with such a requirement, but also felt that Legislation enacted prior to such a Regulation could alleviate these issues, i.e.-

1. MGL c. 148 27A (Exhibit “B”) requires that anyone who desires to shut off, disconnect, obstruct,  remove or destruct a sprinkler system, is required to first obtain permission from the local fire official.   Failure to obtain such permission may result in imprisonment and/or fine.   There is also the probability that not complying with this statute may result in an insurance carrier declining coverage in the event of a fire.

2. Clarification needed as to what trade may install a 13D system – Plumbers or pipe fitters.

3. Uniformity needed regarding the water purveyors requirements as to the methods for installation, installation costs and annual fees.

BBRS-Stretch Sprinkler Code
        December 2011

Pg. 2

4. The ability of a municipality to modify in any manner the NFPA 13D requirements, i.e. – require, not simply recommend, an annual inspection of such system.   

In short, it is felt that the issue at this public hearing was not about the pros and cons of requiring a sprinkler system for one or two family dwellings, but simply a question of should the mostly unprofessional bodies of individual municipalities require a sprinkler system for new one and two family dwellings.   If BBRS truly believes that a sprinkler system should be installed in new one and two family dwellings, it should uniformly do so, since such a decision should be made by the professionals at DPS, BBRS and ultimately the Board itself.

There is possibly another issue as yet unexplored.  BBRS has been charged with explicit powers and duties (M.G.L. c.143 §§ 94 & 95 and §67 of chapter 802 of the acts of 1972 – Exhibits “C”, “A” &”D”) which I feel makes it clear that there is to be state building code promulgated by the BBRS.   It is clear to me that an agency of the commonwealth may not delegate its powers and/or duties to others.    The question then becomes –may the BBRS delegate its powers and duties to municipalities, i.e. to adopt, or not adopt a so-called stretch code.   Prior to chapter 802 of the acts of 1972, each municipality had the right to adopt its own building code for particular structures.   This right of adoption was taken away from the municipalities and given first to the State Building Code Commission and then to the Board of Building Regulations and Standards.   By the terms of this code change proposal is BBRS starting to turn over to the municipalities the authority to adopt its own code provisions?  Simply put, may BBRS give over to municipalities the entire code to adopt – or not adopt.  I do not feel that it is my task to research at this time the authority of BBRS to grant to municipalities the authority to pick and chose what parts of the uniform state building code it would like to adopt – or not adopt.  I only question at this time the ability of BBRS to delegate its powers and duties to a lesser governmental body.  As you are aware the Legislators in 1972 anticipated the possible need for more restrictive standards in municipalities, by enacting §98 of M.G.L. c. 143 ( Exhibit “E”) which allowed municipalities to come before the BBRS and present its case for more restrictive standards.   Thus it is concluded that the Legislators in 1972 did not feel municipalities should need to adopt its own code provisions.   

I wish to make it clear that I have not here attempted to express my opinion as to a requirement that would mandate a sprinkler system in accordance with NFPA 13D for all new one and two family dwellings.  I am here merely expressing my opposition to another deviation from a uniform state building code advocated by special interest groups.

Yours very truly,

Paul J. Moriarty, Esquire
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