
HOUSE . . . . . . .  No. 1039

By Mr. Murphy of Weymouth, petition of James M. Murphy relative

to qualified financial contracts. Financial Services. 

The Commonwealth of Massachusetts 

In the Year Two Thousand and Seven. 

AN ACT RELATIVE TO QUALIFIED FINANCIAL CONTRACTS. 

Be it enacted by the Senate and House of Representatives in General 
Court assembled, and by the authority of the same, as follows: 

1 SECTION 1. Section 180A of chapter 175 of the General Laws, 
2 as appearing in the 2004 Official Edition, is hereby amended by 
3 striking in line “2” the letter “L” adding the following:— “L½” 

1 SECTION 2. Section 180A of chapter 175 of the General Laws, 
2 as appearing in the 2004 Official Edition, is hereby amended by 
3 adding the following:— 
4 “Affiliate” of, or person “affiliated” with, a specific person, is a 
5 person that directly or indirectly through one or more intermediaries, 
6 controls, or is controlled by, or is under common control with, the 
7 person specified. 
8 “Control” (including the terms “controlling,” “controlled by” and 
9 “under common control with”) means the possession, direct or indi­

10 rect, of the power to direct or cause the direction of the management 
11 and policies of a person, whether through the ownership of voting 
12 securities, by contract other than a commercial contract for goods or 
13 nonmanagment services, or otherwise, unless the power is the result 
14 of an official position with or corporate office held by the person. 
15 Control shall be presumed to exist if any person, directly or indi­
16 rectly, owns, controls, holds with the power to vote, or holds proxies 
17 representing, ten percent (10%) or more of the voting securities of 
18 any other person. This presumption may be rebutted by a showing 
19 that control does not exist in fact. The commissioner may deter­
20 mine, after furnishing all persons in interest notice and an opportu­
21 nity to be heard and making specific findings of fact to support the 
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22 determination, that control exists in fact, notwithstanding the 
23 absence of a presumption to that effect. 
24 “Netting agreement” means (1) a contract or agreement (including 
25 terms and conditions incorporated by reference therein), including a 
26 master agreement (which master agreement, together with all sched­
27 ules, confirmations, definitions and addenda thereto and transactions 
28 under any thereof, shall be treated as one netting agreement), that 
29 documents one or more transactions between the parties to the agree­
30 ment for or involving one or more qualified financial contracts and 
31 that provides for the netting, liquidation, setoff, termination, acceler­
32 ation or close out under or in connection with one or more qualified 
33 financial contracts or present or future payment or delivery obliga­
34 tions or payment or delivery entitlements thereunder (including liq­
35 uidation or close-out values relating to such obligations or 
36 entitlements) among the parties to the netting agreement; (2) any 
37 master agreement or bridge agreement for one or more master agree­
38 ments described in Paragraph (1) of this Subsection; or (3) any secu­
39 rity agreement or arrangement or other credit enhancement or 
40 guarantee or reimbursement obligation related to any contract or 
41 agreement described in Paragraph (1) or (2) of this Subsection; pro­
42 vided that any contract or agreement described in paragraph (1) or 
43 (2) of this Subsection relating to agreements or transactions that are 
44 not qualified financial contracts shall be deemed to be a netting 
45 agreement only with respect to those agreements or transactions that 
46 are qualified financial contracts. 
47 “Person” is an individual, a corporation, a limited liability com­
48 pany, a partnership, an association, a joint stock company, a trust, an 
49 unincorporated organization, any similar entity or any combination 
50 of the foregoing acting in concert, but shall not include any joint 
51 venture partnership exclusively engaged in owning, managing, 
52 leasing or developing real or tangible personal property. 
53 “Qualified financial contract” means a commodity contract, for­
54 ward contract, repurchase agreement, securities contract, swap 
55 agreement and any similar agreement that the commissioner deter­
56 mines by regulation, resolution or order to be a qualified financial 
57 contract for purposes of sections one hundred and eighty A through 
58 one hundred and eighty L½. 
59 (1) “Commodity contract” means: 
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60 (a) A contract for the purchase or sale of a commodity for future 
61 delivery on, or subject to the rules of, a board of trade or contract 
62 market under the Commodity Exchange Act (7 U.S.C. § 1, et seq.) 
63 or a board of trade outside the United States; 
64 (b) An agreement that is subject to regulation under Section 19 
65 of the Commodity Exchange Act (7 U.S.C. § 1, et seq.) and that is 
66 commonly known to the commodities trade as a margin account, 
67 margin contract, leverage account or leverage contract; 
68 (c) An agreement or transaction that is subject to regulation 
69 under Section 4c(b) of the Commodity Exchange Act (7 U.S.C. § 1, 
70 et seq.) and that is commonly known to the commodities trade as a 
71 commodity option; 
72 (d) Any combination of the agreements or transactions referred 
73 to in this paragraph; or 
74 (e) Any option to enter into an agreement or transaction referred 
75 to in this paragraph. 
76 (2) “Forward contract”, “repurchase agreement”, “securities con­
77 tract” and “swap agreement” shall have the meanings set forth in the 
78 Federal Deposit Insurance Act, 12 U.S.C. § 1821(e)(8)(D), as 
79 amended from time to time. 
80 “Transfer” shall include the sale and every other and different 
81 mode, direct or indirect, of disposing of or of parting with property 
82 or with an interest therein, including a setoff, or with the possession 
83 thereof or of fixing a lien upon property or upon an interest therein, 
84 absolutely or conditionally, voluntarily or involuntarily, by or 
85 without judicial proceedings. The retention of a security title in 
86 property delivered to an insurer and foreclosure of the insurer’s 
87 equity of redemption shall be deemed a transfer suffered by the 
88 insurer. 

1 SECTION 3. Chapter 175 of the General Laws, as appearing in 
2 the 2004 Official Edition, is hereby amended by adding the 
3 following new section:— 
4 180L½ Qualified Financial Contracts 
5 A. Notwithstanding any other provision of sections one hundred 
6 and eighty A through one hundred and eighty L½, including any 
7 other provision of sections one hundred and eighty A through one 
8 hundred and eighty L½ permitting the modification of contracts, or 
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9 other law of a state, no person shall be stayed or prohibited from 
10 exercising: 
11 (1) A contractual right to cause the termination, liquidation, 
12 acceleration or close out any netting agreement or qualified financial 
13 contract with an insurer because of: 
14 (a) The insolvency, financial condition or default of the insurer at 
15 any time, provided that the right is enforceable under applicable law 
16 other than sections one hundred and eighty A through one hundred 
17 and eighty L½; or 
18 (b) The commencement of a rehabilitation proceeding under 
19 section one hundred and eighty B or a liquidation proceeding under 
20 section one hundred and eighty C; 
21 (2) Any right under a pledge, security, collateral, reimbursement 
22 or guarantee agreement or arrangement or any other similar security 
23 agreement or arrangement or other credit enhancement relating to 
24 one or more netting agreements or qualified financial contracts; 
25 (3) Subject to the final paragraph of section one hundred and 
26 eighty C, any right to set off or net out any termination value, pay­
27 ment amount, or other transfer obligation arising under or in connec­
28 tion with one or more qualified financial contracts where the 
29 counterparty or its guarantor is organized under the laws of the 
30 United States or a state or foreign jurisdiction approved by the Secu­
31 rities Valuation Office of the National Association of Insurance 
32 Commissioners as eligible for netting; or 
33 (4) If a counterparty to a master netting agreement or a qualified 
34 financial contract with an insurer subject to a rehabilitation pro­
35 ceeding under section one hundred and eighty B or a liquidation pro­
36 ceeding under section one hundred and eighty C terminates, 
37 liquidates, closes out or accelerates the agreement or contract, dam­
38 ages shall be measured as of the date or dates of termination, liqui­
39 dation, close out or acceleration. The amount of a claim for 
40 damages shall be actual direct compensatory damages calculated in 
41 accordance with Subsection F below. 
42 B. Upon termination of a netting agreement or qualified finan­
43 cial contract, the net or settlement amount, if any, owed by a non­
44 defaulting party to an insurer which is the subject of a rehabilitation 
45 proceeding under section one hundred and eighty B or a liquidation 
46 proceeding under section one hundred and eighty C shall be trans­
47 ferred to or on the order of the receiver for the insurer, even if the 
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48 insurer is the defaulting party, notwithstanding any walkaway clause 
49 in the netting agreement or qualified financial contract. For pur­
50 poses of this subsection, the term “walkaway clause” means a provi­
51 sion in a netting agreement or a qualified financial contract that, 
52 after calculation of a value of a party’s position or an amount due to 
53 or from one of the parties in accordance with its terms upon termina­
54 tion, liquidation or acceleration of the netting agreement or qualified 
55 financial contract, either does not create a payment obligation of a 
56 party or extinguishes a payment obligation of a party in whole or in 
57 part solely because of the party’s status as a non-defaulting party. 
58 Any limited two-way payment or “first method” provision in a net­
59 ting agreement or qualified financial contract with an insurer that has 
60 defaulted shall be deemed to be a full two-way payment or “second 
61 method” provision as against the defaulting insurer.  Any such prop­
62 erty or amount shall, except to the extent it is subject to one or more 
63 secondary liens or encumbrances or rights of netting or setoff, be a 
64 general asset of the insurer. 
65 C. In making any transfer of a netting agreement or qualified 
66 financial contract of an insurer which is the subject of a rehabilita­
67 tion proceeding under section one hundred and eighty B or a liquida­
68 tion proceeding under section one hundred and eighty C, the receiver 
69 shall either: 
70 (1) Transfer to one party (other than an insurer which is the sub­
71 ject of either such proceeding) all netting agreements and qualified 
72 financial contracts between a counterparty or any affiliate of the 
73 counterparty and the insurer which is the subject of the proceeding, 
74 including: 
75 (a) All rights and obligations of each party under each netting 
76 agreement and qualified financial contract; and 
77 (b) All property, including any guarantees or other credit enhance­
78 ment, securing any claims of each party under each netting agree­
79 ment and qualified financial contract; or 
80 (2) Transfer none of the netting agreements, qualified financial 
81 contracts, rights, obligations or property referred to in Subparagraph 
82 (1) (with respect to the counterparty and any affiliate of the counter­
83 party). 
84 D. If a receiver for an insurer makes a transfer of one or more 
85 netting agreements or qualified financial contracts, then the receiver 
86 shall use its best efforts to notify any person who is party to the net­
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87 ting agreements or qualified financial contracts of the transfer by 
88 12:00 noon (the receiver’s local time) on the business day following 
89 the transfer.  For purposes of this subsection, “business day” means a 
90 day other than a Saturday, Sunday or any day on which either the 
91 New York Stock Exchange or the Federal Reserve Bank of New 
92 York is closed. 
93 E. Notwithstanding any other provision of sections one hundred 
94 and eighty A through one hundred and eighty L½, a receiver may 
95 not avoid a transfer of money or other property arising under or in 
96 connection with a netting agreement or qualified financial contract 
97 (or any pledge, security, collateral or guarantee agreement or any 
98 other similar security arrangement or credit support document 
99 relating to a netting agreement or qualified financial contract) that is 

100 made before the commencement of a rehabilitation proceeding under 
101 section one hundred and eighty B or a liquidation proceeding under 
102 section one hundred and eighty C. However, a transfer may be 
103 avoided under chapter 109A if the transfer was made with actual 
104 intent to hinder, delay or defraud the insurer, a receiver appointed for 
105 the insurer, or existing or future creditors. 
106 F. (1) In exercising the rights of disaffirmance or repudiation of a 
107 receiver with respect to a netting agreement or qualified financial 
108 contract to which an insurer is a party, the receiver for the insurer 
109 shall either: 
110 (a) Disaffirm or repudiate all netting agreements and qualified 
111 financial contracts between a counterparty or an affiliate of a coun­
112 terparty with the insurer that is the subject of a rehabilitation or liq­
113 uidation proceeding; or 
114 (b) Disaffirm or repudiate none of the netting agreements and 
115 qualified financial contracts referred to in Subparagraph (a) (with 
116 respect to the person or any affiliate of the person). 
117 (2) Notwithstanding any other provision of sections one hundred 
118 and eighty A through one hundred and eighty L½, any claim of a 
119 counterparty against the estate arising from the receiver’s disaffir­
120 mance or repudiation of a netting agreement or qualified financial 
121 contract that has not been previously affirmed in the liquidation or 
122 immediately preceding rehabilitation proceeding shall be determined 
123 and shall be allowed or disallowed as if the claim had arisen before 
124 the date of the filing of the application for liquidation or, if a rehabil­
125 itation proceeding is converted to a liquidation proceeding, as if the 
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126 claim had arisen before the date of the filing of the application for 
127 rehabilitation. The amount of the claim shall be the actual direct 
128 compensatory damages determined as of the date of the disaffir­
129 mance or repudiation of the netting agreement or qualified financial 
130 contract. The term “actual direct compensatory damages” does not 
131 include punitive or exemplary damages, damages for lost profit or 
132 lost opportunity or damages for pain and suffering, but does include 
133 normal and reasonable costs of cover or other reasonable measures 
134 of damages utilized in the derivatives, securities or other market for 
135 the contract and agreement claims. 
136 G. The term “contractual right” as used in this section includes 
137 any right set forth in a rule or bylaw of a derivatives clearing organi­
138 zation (as defined in the Commodity Exchange Act), a multilateral 
139 clearing organization (as defined in the Federal Deposit Insurance 
140 Corporation Improvement Act of 1991), a national securities 
141 exchange, a national securities association, a national securities 
142 clearing agency, a contract market designated under the Commodity 
143 Exchange Act, a derivatives transaction execution facility registered 
144 under the Commodity Exchange Act, or a board of trade (as defined 
145 in the Commodity Exchange Act) or in a resolution of the governing 
146 board thereof and any right, whether or not evidenced in writing, 
147 arising under statutory or common law, or under law merchant, or by 
148 reason of normal business practice. 
149 H. The provisions of this section shall not apply to persons who 
150 are affiliates of the insurer that is the subject of the proceeding. 
151 I. All rights of counterparties under sections one hundred and 
152 eighty A through one hundred and eighty L½ shall apply to netting 
153 agreements and qualified financial contracts entered into on behalf 
154 of the general account or separate accounts if the assets of each sepa­
155 rate account are available only to counterparties to netting agree­
156 ments and qualified financial contracts entered into on behalf of that 
157 separate account. 

This Document Has Been Printed On 100% Recycled Paper. 



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.3
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveEPSInfo true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Preserve
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
    /TimesNewRomanPS
    /TimesNewRomanPS-Bold
    /TimesNewRomanPS-BoldItalic
    /TimesNewRomanPS-BoldItalicMT
    /TimesNewRomanPS-BoldMT
    /TimesNewRomanPS-Italic
    /TimesNewRomanPS-ItalicMT
    /TimesNewRomanPSMT
    /Victorian-
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageDownsampleThreshold 1.00000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageDownsampleThreshold 1.00000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.00000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /Unknown

  /Description <<
    /JPN <FEFF3053306e8a2d5b9a306f30019ad889e350cf5ea6753b50cf3092542b308030d730ea30d730ec30b9537052377528306e00200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /FRA <>
    /DEU <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
    /ENU <>
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


