HOUSE . . . . . . . No.3385

By Mr. Vallee of Franklin, petition of James E. Vallee and Harold P.
Naughton, Jr. relative to consumer choice and competition for cable
service. Telecommunications, Utilities and Energy.

The Commontoealth of Magsachusetts

In the Year Two Thousand and Seven.

AN ACT PROMOTING CONSUMER CHOICE AND COMPETITION FOR CABLE
SERVICE.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

New Chapter 166B; State-issued Cable Franchising.

State-issued Cable Franchising and Regulation.

1. Findings.

Whereas, Massachusetts’ consumers benefit from expanded
choice and competition for cable television services, and

Whereas, Competition in the provisioning of cable service is
emerging with the convergence of preexisting and new technologies
for providing voice, video and data services, which results in

9 increased investment in the state, lower prices, increased consumer

10 choice and improved service offerings for consumers, and
11 Whereas, Increased investment and the potential for competition
12 in the cable service market through the provisioning of new commul/]
13 nications services and deployment of advanced communications
14 infrastructure, including fiber optic technologies, further enhances
15 economic opportunities, smart growth, the delivery of health care
16 services, improved public safety, education and human services and
17 the overall health and well being of the residents of the Common(]
18 wealth, and
19 Whereas, State-issued franchises for the provision of cable service
20 will promote and facilitate the deployment of advanced technologies
21 and new services to all classes of communities and protect Massall
22 chusetts’ ability to compete in the national and international market[’]
23 place for industry and jobs, and
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Whereas, Modifying existing cable service regulation through the
enactment of new standards and procedures that provide consumers
with expedited access to a competitive facilities-based cable market
1s warranted in this state, and

Whereas, Current cable franchise requirements in the Common[]
wealth have acted as a barrier to entry to new facilities-based cable
operators and have delayed the development of viable competition in
the cable market,

The General Court finds that a standardized franchising process
that speeds innovation, technology deployment, and competition
while sustaining local programming via public, education and
government channels through a single, predictable set of consumer(]
supported fees is in the public interest.

2. Definitions.

The following words and phrases when used in this chapter shall
have the meanings given to them in this section unless the context
clearly indicates otherwise:

“Cable operator.” Any person or group of persons (A) who
provides cable service over a cable system and directly or through
one or more affiliates owns a significant interest in such cable
system, or (B) who otherwise controls or is responsible for, through
any arrangement, the management and operation of such a cable
system, as set forth in 47 U.S.C. §522(5).

“Cable service.” The one-way transmission to subscribers of
video programming; or other programming service, and subscriber
interaction, if any, which is required for the selection or use of
such video programming or other programming service, as set forth
in 47 U.S.C. Section 522(6). This definition does not include any
video programming provided by a commercial mobile service
provider as defined in 47 U.S.C. §332(d).

“Cable system.” Any facility, consisting of a set of closed trans(]
mission paths and associated signal generation, reception and control
equipment that is designed to provide cable service which includes
video programming and which is provided to multiple subscribers
within a community, as set forth in 47 U.S.C. §522(7), but such term
does not include:

(1) A facility that serves only to retransmit the television signals
of one or more television broadcast stations;



2007] HOUSE — No. 3385 3

62
63
64
65
66
67
68
69
70
71
72
73
74
75
76
77
78
79
80
81
82
&3
84
85
86
87
88
&9
90
91
92
93
94
95
96
97
98
99

(2) A facility that serves subscribers without using any public
right-of-way;

(3) A facility of a common carrier which is subject, in whole or in
part, to the provisions of Title II of the Communications Act
of 1934, 47 U.S.C. §201 et seq., except that such facility shall be
considered a cable system (other than for purposes of 47 U.S.C.
§541(c)) to the extent such facility is used in the transmission of
video programming directly to subscribers, unless the extent of such
use is solely to provide interactive on-demand services;

(4) An open video system that complies with 47 U.S.C. §573; or

(5) Any facilities of any electric utility used solely for operating
its electric utility system.

“Division.” The Division of Community Antenna Television,
established in the Department of Telecommunications and Energy or
any successor agency.

“Franchise.” An initial authorization, or renewal of an authorizal]
tion, issued by a franchising authority, regardless of whether the
authorization is designated as a franchise, permit, license, resolution,
contract, certificate, agreement, or otherwise, that authorizes
the construction and operation of a cable system in the public rights[’
of-way.

“Franchise holder” or “holder.” A person who has received a
state-issued franchise, but has not transferred or terminated such
franchise authorization, in accordance with the provisions of this
chapter.

“Franchising authority.” The Division and municipalities which
are entitled to require franchises and impose fees in accordance
with 47 U.S.C. §§522(10) and 542, respectively.

“Gross revenues.” (1) All revenue actually received by the franl]
chise holder, as determined in accordance with generally accepted
accounting principles, which is derived from the operation of the
franchise holder’s cable system to provide cable service within the
jurisdictional boundaries of the municipality, including:

(a) all charges billed to subscribers for any and all cable services
provided by the franchise holder;

(b) compensation received by the franchise holder that is derived
from the operation of the holder’s cable system to provide cable
service with respect to commissions that are paid to the holder as
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compensation for promotion or exhibition of any products or serv[]
ices on the holder’s cable system, subject to subsection (2)(d) of this
definition.

(c) a pro rata portion of all revenue derived by the franchise
holder or its affiliates pursuant to compensation arrangements for
advertising derived from the operation of the holder’s cable system
to provide cable service within the jurisdictional boundaries of the
municipality, subject to subsection (2)(a) of this definition. The allo[’
cation shall be based on the number of subscribers in the municipall’
ity divided by the total number of subscribers in relation to the
relevant regional or national compensation arrangement. Advertising
commissions paid to third parties shall not be netted against adver[]
tising revenue included in gross revenue.

(2) For purposes of this section, “gross revenues” does not
include:

(a) amounts not actually received, even if billed, such as bad debt;
refunds, rebates or promotional discounts to subscribers or other
third parties;

(b) revenues received by any affiliate of a franchise holder or any
other person in exchange for supplying goods or services used by the
franchise holder to provide cable service;

(c) revenues derived from services classified as non-cable service
under federal law including without limitation revenue received
from telecommunications services and information services; and any
other revenues attributed by the franchise holder to non-cable serv(]
ice in accordance with Federal Communications Commission or
Division rules, regulations, standards or orders;

(d) revenues paid by subscribers to home shopping programmers
directly from the sale of merchandise through any home shopping
channel offered as part of the cable service, but not excluding any
commissions that are paid to the franchise holder as compensall
tion for promotion or exhibition of any products or services on the
holder’s cable system, such as a home shopping or a similar channel;

(e) revenues from the sale of cable service for resale in which the
reseller is required to collect a fee similar to the franchise fee from
the reseller’s customer;

(f) amounts billed to and collected from subscribers to recover
any tax, fee, or surcharge imposed by any governmental entity upon
the franchise holder or upon subscribers by a city, state, federal, or
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any other governmental entity and required to be collected by the
holder and remitted to the taxing entity (including, but not limited to,
fees payable to the commonwealth or municipalities due under this
chapter, sales and use tax, gross receipts tax, excise tax, utility users
tax, public utilities service or assessment fee, communications tax,
and any other fee not imposed by this chapter);

(g) revenues from the sale of capital assets or surplus equipment
that is not used by the purchaser to receive cable service from the
seller of such assets or surplus equipment;

(h) revenues from directory or Internet advertising revenue
including, but not limited to, yellow pages, white pages, banner
advertisement, and electronic publishing;

(i) revenues received as reimbursement by programmers of
marketing costs incurred by the franchise holder for the introduction
of new programming; and

(j) security deposits received from subscribers, excluding security
deposits applied to the outstanding balance of a subscriber’s account
and thereby taken into revenue.

“Incumbent cable operator.” The cable operator serving the
largest number of cable subscribers in a particular municipal fran[]
chise area on the effective date of this chapter.

“Municipality.” A city or town within the Commonwealth.

“Person.” An individual, partnership, association, joint stock
company, trust, corporation, government entity, limited liability
company or any other entity.

“Public right-of-way.” The area on, below or above a public road[’
way, highway, street, public sidewalk, alley, waterway, or utility
easement in which a municipality has an interest.

“Video programming.” Programming provided by, or generally
considered comparable to, programming provided by a television
broadcast station, as set forth in 47 U.S.C. Section 522(20).

2. Authorization to provide cable service.

A. General rule. Notwithstanding any other law to the contrary
and subject to subsection B of this section, a person seeking to
provide cable service in the Commonwealth of Massachusetts after
the effective date of this chapter shall file an application for a state[”
issued franchise with the Division as required by this section.
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B. Grandfather provision. A person, including an incumbent cable
operator, providing cable service under a franchise agreement with a
franchising authority which existed prior to the effective date of this
chapter is not subject to this section until the franchise agreement
expires at the end of its original or any mutually agreeable renewal
term, or unless and until the franchising authority and entity provid ™
ing cable service mutually agree to terminate the existing franchise
agreement.

C. Restrictions. Nothing in this section shall restrict a cable operal’
tor from applying to the Division for a state-issued franchise to
provision cable services in territories of the state for which it
does not have an existing franchise agreement with a franchising
authority. For purposes of this section, a cable operator will be
deemed to have a franchise to provide cable service in the jurisdicl]
tion of a specific franchising authority if any affiliate, predecessor or
successor entity of the cable operator maintains a franchise granted
by that franchising authority. The terms “affiliate, predecessor or
successor entity” in this section shall include but not be limited to
any entity receiving, obtaining or operating under a franchise from
a franchising entity for cable service through the grant of a fran[]
chise, merger, sale, assignment, restructuring, or any other type of
transaction.

3. Division responsibilities.

A. Franchising authority. The Division shall have the sole fran[’
chising authority for the provisioning of cable service under this
chapter. Neither the Division nor any municipality in the state may
require the franchise holder to obtain any separate or additional fran[]
chise or otherwise impose any fee or other requirement, including
but not limited to the regulation of cable service rates, on any fran[]
chise holder as a condition of providing cable service, except as
provided in this chapter. The Division may delegate its authority to
issue a state-issued franchise to its staff or a member thereof.

B. General rule. The Division shall assign existing permanent
staff of such legal, technical and other employees of the Division as
may be required for the proper conduct of its cable franchising
responsibilities under this chapter. The powers and duties of the
Division with respect to state-issued franchise shall not exceed those
prescribed in subsection C of this section.
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C. Powers and duties. The Division’s administrative powers and
duties shall be limited to the:

(1) Review of the initial submission and any updates for
completeness;

(2) Determination and notice of incomplete applications;

(3) Approval of applications and amended applications and
issuance of state-issued franchises, or denial of such applications,
within the periods designated under the provisions of this chapter;

(4) Issuance to applicants whose applications are approved of
state-issued franchises to provide cable service in the service area
footprint described in the application; to construct, upgrade, operate
or maintain a network capable of providing such service, and to use
and occupy the public rights-of-way in the delivery of that service;

4. Application for state-issued franchise.

A. General rule. Any person desiring to provide cable service in
the Commonwealth after the effective date of this chapter shall file
an application for a franchise with the Division as required by this
section. The applicant for a state-issued franchise shall provide
notice of the filing and of any subsequent amendments to all municilJ
palities in which it will provide cable service.

B. Contents of application. Applications for a state-issued fran[]
chise shall contain and be limited to:

(1) A statement that the applicant has filed or will timely file with
the Federal Communications Commission all forms required by that
agency in advance of offering cable service in this state;

(2) A statement that the applicant agrees to comply with all other
applicable federal, state statutes and regulations and all generally
applicable municipal ordinances and regulations, including without
limitation municipal ordinances and regulations regarding the time,
place and manner of using and occupying public rights-of-way
adopted in accordance with state and federal law;

(3) A general identification of the service area for which authority
is sought, such as a statement that service will be provided within
the whole or portion one or more specified municipalities. The serv[]
ice area identification shall be updated by the applicant prior to the
expansion of cable service to a previously undesignated service area
and, upon such expansion, written notice shall be given to the Divil]
sion of the new service area to be served by the applicant. The statel’]
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issued franchise area and any service area within the franchise area
may extend beyond the area or areas where the applicant has pre[’
existing authority to occupy the public rights-of-way;

(4) The location of the applicant’s principal place of business, the
names of the applicant’s principal executive officers, and the name,
address and telephone number of an officer, general partner or other
employee of the applicant who will be responsible for ongoing
communications with the Division;

(5) The name and location of the principal place of business of the
applicant’s parent company, if any; and

(6) The signature of an officer or general partner of the applicant
verifying the information set forth in the application.

C. Notification. Within 10 business days after it receives the
application, the Division shall (1) determine whether an application
submitted pursuant to subsection B of this section is incomplete,
and (2) if so, the Division shall notify the applicant that the applical’
tion is incomplete and identify the information that the Division
must receive from the applicant to make the application complete.

D. Application decision. Within 15 business days after it receives
the completed application, the Division shall approve the application
and issue a franchise to the applicant, or deny the application. The
Division may deny the application only if the applicant has failed to
state in the application the information and representations required
by subsection B of this section. If the Division denies the applical’
tion, it must specify with particularity the reason or reasons for
the denial, and the applicant may amend its application to cure any
deficiency. The Division shall decide such amended application
within 5 business days of its submission to the Division by the appli[]
cant. An applicant may challenge a denial of its application or
amended application in any court of competent jurisdiction. If the
Division fails to approve or deny an application or amended within
the applicable time period set forth in this subsection, then the appli’]
cation or amended application shall be deemed approved by the
Division and the franchise shall be deemed to have been issued to
the applicant.

E. Contents of state-issued franchise. A franchise authorization
shall contain:

(1) A grant of a franchise to provide cable service in the service
area footprint described in the application; to construct, upgrade,
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operate or maintain a network capable of providing such service,
except where this grant is not required under subsection F of this
section; and to use and occupy the public rights-of-way in the deliv[]
ery of that service; and

(2) A statement that the franchise grant in subsection (1) is
subject to lawful operation of the cable service by the applicant or its
successor in interest.

F. Pre-existing authority. An applicant having pre-existing author(’
ity to utilize the public rights-of-way is required to obtain a statel]
issued franchise prior to the actual provision of cable service on a
commercial basis directly to subscribers. However, such an applicant
is not required to obtain a state-issued franchise or any municipality
authorization, except for being subject to generally applicable
municipality right-of-way requirements governing street openings,
traffic control and the like, in order to construct, upgrade, operate or
maintain a network that is capable of providing cable service.

G. Transferability. The franchise authorization issued by the Divil]
sion is fully transferable to any successor in interest to the applicant
to which it is initially granted without the approval or consent of the
Division or any municipality. The applicant or its successor in inter[’
est shall file a written notice of such transfer with the Division and
the relevant municipality or entities within 14 business days after the
completion of the transfer. This notice shall include a certification
that the successor in interest agrees to be bound by the terms of the
franchise authorization and is legally, technically and financially
qualified to operate the cable system.

H. Termination. The franchise authorization issued by the Divil]
sion may be terminated by the cable operator by submitting written
notice of such termination to the Division and any affected municil]
pality.

I. Fees. The Division may charge a fee for filing an application
under this section. Any fee charged by the Division under this
subsection shall not exceed the actual costs to process and review
the application.

5. Access to public rights-of-way.

A. General rule. Municipalities shall allow the franchise holder
under this chapter to install, construct, upgrade, operate and maintain
a cable system within public rights-of-way within the jurisdiction of
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the municipality under the same terms and conditions as applicable
to public utility corporations under applicable state and federal law.

B. Nondiscrimination. No municipality shall discriminate against
the franchise holder regarding the authorization or placement of a
communications network in public rights-of-way, access to a build[]
ing or a utility pole attachment term. All municipality right-of-way
requirements applicable to cable operators must be competitively
neutral, reasonable and nondiscriminatory.

C. Construction permits and licenses. In the exercise of its lawful
regulatory authority, municipalities shall promptly process all valid
and administratively complete applications of the franchise holder
for a permit or license, to excavate, set poles, locate lines, construct
facilities, make repairs, affect traffic flow, or other similar approvals.
The municipality shall make every reasonable effort not to delay
or unduly burden the holder in the timely conduct of the holder’s
business.

D. Expedited response or repair. In the event of fire, flooding,
accident or other exigent circumstances necessitating immediate
response work or repair by the franchise holder, the holder may
begin the response work or repair or take any action required under
the circumstances without prior approval from the affected municil)
pality, provided, however, that the holder notifies the municipality as
promptly as reasonably possible after beginning the work and subse[’
quently obtains any approval required by a municipal ordinance
applicable to expedited response or repair work.

E. Indemnity in connection with public rights-of-way. The fran[’
chise holder shall indemnify and hold a municipality and its officers
and employees harmless against any and all claims, lawsuits, judg(’]
ments, costs, liens, losses, expenses, fees (including reasonable
attorney’s fees and costs of defense), proceedings, actions, demands,
causes of action, liability, and suits of any kind and nature, including
personal or bodily injury (including death), property damage, or
other harm for which recovery of damages is sought, that is found by
a court of competent jurisdiction to be caused solely by the negligent
act, error, or omission of the holder or any agent, officer, director,
representative, employee, affiliate, or subcontractor of the holder or
their respective officers, agents, employees, directors, or represental’
tives, while installing, repairing, or maintaining facilities in a munic[’
ipality public right-of-way. The indemnity provided by this
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subsection does not apply to any liability resulting from the negli]
gence of the municipality or its officers, employees, contractors, or
subcontractors. If the franchise holder and the municipality are
found jointly liable by a court of competent jurisdiction, liability
shall be apportioned comparatively in accordance with the laws of
this state without, however, waiving any governmental immunity
available to the municipality under state law and without waiving
any defenses of the parties under state law. This subsection is solely
for the benefit of the municipality and the franchise holder and does
not create or grant any rights, contractual or otherwise, for or to any
other person or entity.

F. Written notice. The franchise holder and a municipality shall
promptly advise the other in writing of any known claim or demand
against the holder or the municipality related to or arising out of the
holder’s activities in a public right-of-way.

G. The Division shall have no jurisdiction to review regulations
and ordinances adopted by a municipality to manage public rights(]
of-way.

6. Municipal regulation of franchise holders.

A. Municipal powers regarding franchise holders. A municipality
may:

(1) Exercise its nondiscriminatory police power with respect to its
public rights-of-way and a franchise holder’s use thereof;

(2) Receive and address cable service quality complaints from
a franchise holder’s customers within the municipality;

(3) Require a franchise holder who is providing cable service
within the municipality to register with the municipality, maintain a
point of contact, and provide notice of any franchise authorization
transfer to the municipality within 14 business days after the
completion of the transfer;

(4) Establish reasonable guidelines regarding the use of public,
educational, and governmental access channels within the municil]
pality.

B. Limitation of municipal authority over franchise holders. No
municipality shall impose on activities of the franchise holder any
requirement:

(1) That particular business offices of the holder be located within
the territory of the municipality;
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(2) That reports or other documents which are not required by
federal or state law and which are not related to the holder’s use of
the public rights-of-way be filed by the holder with the municipality;

(3) That the holder provide information to the municipality
concerning the capacity or other operational characteristics of the
holder’s cable system or communications network facilities;

(4) That the holder’s business records be subject to inspection by
the municipality, except to extent permitted under section 7of this
chapter;

(5) That transfers of ownership or control of the holder’s business
be approved by the municipality, except that a municipality may
require that the holder maintain a current point of contact with
the municipality and that the holder or its successor-in-interest to
provide notice of a transfer to the municipality within 14 business
days after the completion of the transfer;

(6) That the holder which is self-insured under the applicable
provisions of state law obtain insurance or bonding for any activities
within the territory of the municipality, except that a self-insured
holder shall provide substantially the same claims processing as an
insured provider. A bond shall not be required from a holder for any
work consisting of aerial construction except that a reasonable bond
may be required of a holder that cannot demonstrate a record of at
least four years’ performance of work in any municipality’s public
rights-of-way free of currently unsatisfied claims by the municipality
for damage to the public rights-of-way;

(7) That the holder provide the municipality with an indemnifical’
tion in connection with public rights-of-way that is broader than the
indemnification required in section 5 of this chapter; or

(8) That the holder build out its cable system to areas of the
municipality not included in the holder’s service area footprint
designated pursuant to Section 4(B) of this chapter or comply with
any other mandatory build-out provisions.

7. Payment and remittance of franchise fee.

A. General rule. The franchise holder who offers cable service
within the jurisdiction of a municipality shall calculate and remit to
the commonwealth and municipality at the end of each calendar year
quarter a franchise fee, as provided in this section. The obligation to
calculate and remit the franchise fee to the commonwealth and a
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municipality begins immediately upon provision of cable service
within that municipality’s jurisdiction, but the first remittance shall
not be due until the end of the first calendar year quarter that is later
than 180 days after the provision of cable service began.

B. Calculation of franchise fee. The franchise holder shall pay
a franchise fee not to exceed in total 5% percent of the holder’s
gross revenues, as defined in Section 1 of this chapter, as follows:
(i) eighty cents per subscriber served payable to the commonwealth;
(i1) fifty cents per subscriber served payable to a municipality in
which the holder provides cable service; and (iii) a percentage of the
franchise holder’s gross revenues payable to a municipality in which
the holder provides cable service which the municipality establishes
by ordinance.

C. Documentation. No fee under this section will become due
until the municipality certifies and provides documentation to the
franchise holder supporting the percentage paid by any incumbent
cable operator serving the area within the municipality’s jurisdiction.

D. Restrictions. No municipality or any other political subdivision
of this state may assess any additional fees or charges or require
other remuneration of any kind from the franchise holder other than
as set forth in this section.

E. Application to bundled services. For purposes of this section,
in the case of a cable service that may be bundled or integrated funcl]
tionally with other services, capabilities or applications, the fran]
chise fee shall be applied only to the gross revenues, as defined in
this chapter, attributable to cable service, as reflected on the books
and records of the holder in accordance with generally accepted
accounting principles and Federal Communications Commission
rules, regulations, standards or orders, as applicable.

F. Remittance and review of franchise fee. The franchise fee shall
be remitted to the commonwealth and applicable municipality quar(’
terly, within 45 days after the end of the quarter for the preceding
calendar quarter. Each payment shall be accompanied by a summary
explaining the basis for the calculation of the franchise fee. Not
more than once annually, the commonwealth and a municipality may
examine the franchise holder’s business records to the extent reasonl]
ably necessary to ensure compensation in accordance with this
section. Each party shall bear the party’s own costs of the examinal]
tion. Any claims by the commonwealth or a municipality that
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compensation is not in accordance with this section, and any claims
for refunds or other corrections to the remittance of the franchise
holder, must be made within three years and 45 days of the end of
the quarter for which compensation is remitted, or three years from
the date of remittance, whichever is later. Either the commonwealth,
a municipality or the franchise holder may, in the event of a dispute
concerning compensation under this section, bring an action in a
court of competent jurisdiction.

G. The franchise holder may identify the municipality and bill and
collect the amount of the franchise fee and any PEG access support
under section 8 as separate prorated line items on the regular bill of
each subscriber.

8. Public, educational and government access channels.

A. General rule. The franchise holder shall provide the municil’
pality with capacity in its cable system to allow public, educational,
and governmental (PEG) access channels for noncommercial
programming.

B. Provisioning of access channels. The franchise holder shall
designate a sufficient amount of capacity on its cable system to
allow the provision of a comparable number of PEG access channels
or hours of programming that the incumbent cable operator has actil’]
vated and provided within the municipality under the terms of its
franchise agreement as of the effective date of this chapter. If a
municipality did not have PEG access channels as of that date, the
franchise holder shall furnish to the municipality upon request up to
three PEG access channels for a municipality with a population of at
least 50,000 and up to two PEG access channels for a municipality
with a population of less than 50,000. For the purposes of this
section, a PEG access channel is deemed to be and remain activated
if it is being utilized for PEG programming within the municipality
for at least 8 hours per day and if such programming is not broad[]
cast more than once in every 8 hours. The franchise holder shall
have 12 months from the date the municipality requests such PEG
access channels to designate the PEG access channel capacity;
provided, however, that the 12-month period shall be tolled by any
period during which the designation or provision of PEG access
channel capacity is technically infeasible, including any failure or
delay of the incumbent cable operator to made adequate interconnec(’]
tion available, as required by this section.



2007] HOUSE — No. 3385 15

522
523
524
525
526
527
528
529
530
531
532
533
534
535
536
537
538
539
540
541
542
543
544
545
546
547
548
549
550
551
552
553
554
555
556
557
558
559
560

C. PEG support. The franchise holder shall provide funding to a
municipality in which it provides cable service to be used to support
the operations of PEG access programming. If PEG access support is
provided to a municipality by an incumbent cable provider under a
franchise agreement, the state-issued franchise holder shall pay,
while the incumbent agreement is in effect, the same amount on a
per subscriber basis as the incumbent cable provider pays on a perl’
subscriber basis to the municipality for on-going PEG support.
When the incumbent cable provider’s franchise agreement expires or
if there is no incumbent cable provider in a municipality, PEG
support by a franchise holder shall be set by ordinance but shall not
exceed one (1) percent of a franchise holder’s gross revenues for
cable service provided within the municipality.

D. Remittance of PEG support. The PEG support shall be remit[’
ted to the applicable municipality quarterly, within 45 days after the
end of the quarter for the preceding calendar quarter. Each payment
shall be accompanied by a summary explaining the basis for the
calculation of the franchise fee. Not more than once annually, a
municipality may examine the franchise holder’s business records to
the extent reasonably necessary to ensure compensation in accor(]
dance with this section. Each party shall bear the party’s own costs
of the examination. Any claims by a municipality that compensation
is not in accordance with this section, and any claims for refunds or
other corrections to the remittance of the franchise holder, must be
made within three years and 45 days of the end of the quarter for
which compensation is remitted, or three years from the date of
remittance, whichever is later. Either a municipality or the franchise
holder may, in the event of a dispute concerning compensation under
this section, bring an action in a court of competent jurisdiction.

C. Termination. The franchise holder may cease providing any
PEG access channel provided pursuant to this section that is not
utilized by the municipality for at least 8 hours per day, and except
as provided herein, the access channel may thereafter be
programmed at the franchise holder’s discretion. If the municipality
subsequently certifies to the holder a schedule for at least 8 hours of
daily non-repeat PEG access channel programming per channel, the
holder shall restore the PEG access channel(s) for the use of
the municipality for as long as the municipality uses the channel(s)
for at least 8 hours a day.
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D. Channel responsibility. The content and operation of any PEG
access channel provided pursuant to this section shall be the respon(]
sibility of the municipality, receiving the benefit of such channel,
and the franchise holder bears only the responsibility for the trans[]
mission of such channel, subject to technological constraints. The
franchise holder shall be responsible for providing the connectivity
to each PEG access channel programming distribution location and
for doing so without charge for up to the first 200 feet of the holder’s
connecting facilities.

E. Transmission of programming. The municipality must ensure
that all transmissions, content, or programming to be transmitted
over a PEG access channel or facility by a franchise holder are
provided or submitted to the franchise holder in a manner or form
that is capable of being accepted and transmitted by the franchise
holder, without requirement for additional alteration or change in the
content by the franchise holder, over the franchise holder’s cable
system. The municipality’s provision of PEG content to the holder
shall constitute authorization for the holder to carry such content
including, at the holder’s option, beyond the jurisdictional bound[]
aries of the municipality.

F. Municipal Service. A franchise holder shall provide and main(’
tain, without charge, one service outlet activated for basic service to
any and all fire stations, public schools, police stations, public
libraries, and other such buildings used for municipal purposes
located in its service area.

G. Emergency Alert System: A franchise holder shall comply with
the Emergency Alert System (“EAS”) requirements of the FCC in
order that emergency messages may be distributed over the Cable
System.

H. Interconnection. Each franchise holder and incumbent cable
operator shall use reasonable efforts to interconnect their cable
systems for the purpose of providing PEG access channel program[]
ming. Interconnection may be accomplished by direct cable,
microwave link, satellite, or other reasonable method of connection.
Franchise holders and incumbent cable operators shall negotiate in
good faith and incumbent cable operators may not withhold inter[]
connection of PEG channels. In the event a franchise holder and an
incumbent cable operator cannot reach a mutually acceptable inter[]
connection agreement, then the duty of the holder shall be
discharged if the holder makes interconnection available to the chanl’]
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nel originator at a point on the holder’s network, as determined by
the holder, which is within the relevant municipality.

I. Identifying brands. A franchise holder shall not be required to
interconnect for, or otherwise to transmit, PEG content that is
branded with the logo, name or other identifying marks of another
cable operator. The municipality may require a cable operator to
remove its logo, name, or other identifying marks from PEG content
that is to be made available through interconnection to another
provider of PEG access channel capacity.

J. Enforcement. A court of competent jurisdiction shall have juris[’]
diction to enforce any requirement under this section or resolve any
dispute regarding the requirements set forth in this section, and no
cable operator may by barred from the provision of cable service or
be required to terminate cable service as a result of such dispute or
enforcement action.

9. Discrimination in the provisioning of service prohibited.

A. General rule. A cable operator that has been granted a statel’
issued franchise under this chapter shall not deny access to cable
service to any group of potential residential subscribers because of
the income of the residents in the local area in which such group
resides.

B. Determination of violations.—For purposes of determining
whether a franchise holder has violated subsection (A), cost, low
household density, distance and technological, network architecture,
or commercial impracticability limitations must be taken into
account and the franchise holder shall have a reasonable time to
deploy its service. Use of alternative technologies that provide
comparable content, service and functionality shall not be consid[]
ered a violation of this section. The inability to serve a potential resil]
dential subscriber because a franchise holder is prohibited from
placing its own facilities in a building or property shall not be found
to be a violation of this section. This section may not be construed as
authorizing any build-out requirements on a franchise holder.

C. Customer service requirements. Notwithstanding any other
provision of law, the franchise holder shall comply with customer
service requirements set forth at 47 C.F.R. §76.309(c) until there are
two or more providers, including the holder but excluding direct-to-
home satellite service, offering cable service within the jurisdiction
of the relevant municipality where the holder has been authorized
to serve.
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10. Enforcement.

The exclusive remedy for enforcing the provisions of this chapter
shall be an action in a court of competent jurisdiction brought by
either the municipality or the Massachusetts Attorney General on
behalf of the Division. At least 60 days before bringing such an
action, the municipality or Attorney General shall serve the franchise
holder with a notice setting out the alleged violation and stating that
an action may be brought unless the holder corrects the alleged
violation or enters into a binding agreement to correct the violation
within the 60-day notice period. The notice shall contain a suffil’
ciently detailed description of the alleged violation to enable the
franchise holder make a specific response.

11. Applicability of other laws.

The provisions of this chapter are intended to be consistent with
the Federal Cable Act, 47 U.S.C. §521, et. seq., and nothing in this
chapter shall be interpreted to prevent a voice provider, cable operal]
tor or municipality from seeking clarification of its rights and oblig™
ations under federal law. In the event that any cable operator obtains
relief through judicial, administrative, or executive action from any
obligation imposed under this chapter, or from any obligation in a
franchise agreement that gives rise to an obligation of another cable
operator under this chapter, all other cable operators shall be deemed
to be relieved of their obligations under this chapter within the same
geographic area and to the same extent.

12. Severability.

If any provision of this chapter or its application to any person or
circumstance is held invalid, this invalidity does not affect other
provisions or applications of this chapter that can be given effect
without the invalid provision or application, and to this end the
provisions of this chapter are declared to be severable.

13. Effective Date.
This act shall take effect immediately upon passage.
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