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Introduction

Victim-witness advocates are professionals trained to support crime victims and
witnesses. Victims and witnesses are guaranteed rights, services and protections
under the law. Advocates have a duty to make sure that victims and witness get what
they are entitled to. Advocates also must ensure that all victims and witnesses are
treated with compassion, dignity and fairness. Advocates help stabilize lives by tending
to the emotional and physical needs of victims and witnesses, and by addressing safety
concerns. Advocates guide people through the criminal justice process. Victim-witness
advocates make a big difference in people’s lives, and they are invaluable members of
the prosecution team.

The Massachusetts Victim Bill of Rights (M.G.L. c. 258B)

The Victim Bill of Rights provides specific rights to victims, their family members and to
witnesses. In general, the rights allow for the attendance and participation in the
criminal proceedings, the right to be heard and informed, and the right to protection and
compensation. The following list is a brief summary. Please review Chapter 258B,
provided in the Appendix, for a complete list of rights.

Some of the rights afforded to victims and witnesses include:

e The right to be informed about:

the rights and the services available;

the criminal case as it progresses through the court;
what is expected of victims and witnesses;

court dates and continuances in a timely manner;
the final disposition of the case;

the sentence imposed.

O O0O0OO0O0O0

e The right to speak with the prosecutor before:
0 the case begins;
o0 the case is dismissed:;
0 the sentence recommendation is made to the court.

e The right to be present at all court proceedings (unless the person is required to
testify and the judge determines that the testimony may be influenced by his or
her presence in court).

e The right to agree or to refuse to participate in interviews with the defense
attorney or investigator (and to set reasonable conditions on such interviews).

MDAA VICTIM-WITNESS ADVOCATE REFERENCE MANUAL (2010)



The right to provide a Victim Impact Statement at sentencing, which informs the
court about the physical, emotional and financial impact of the crime, and any
opinions regarding sentencing.

The right to financial assistance, which may include:
o restitution for a financial or property loss, or a physical injury;
o if eligible, the right to apply for Victim Compensation for certain out-of
pocket expenses, including medical, counseling or funeral costs;
o the right to receive a witness fee (if the person received a summons to
appear in court).

The right, upon request, to be notified of an offender’s temporary, provisional or
final release from custody.

The Advocate’s Role and Responsibilities

Advocates’ responsibilities vary depending on their job description and office policy.
The role of an advocate may include:

(0]

(0]

o

Crisis intervention and emotional support;

Providing information on victimization;

Providing information on victims’ legal rights and protections;

Safety planning, including help applying for protective orders;

Referrals for medical and/or counseling services;

Explaining court processes and providing ongoing status updates;
Accompaniment to court proceedings;

Assistance with restitution, witness fees and property returns;

Intervening with creditors, landlords and employers on the victim’s behalf;
Assistance in drafting victim impact statements;

Assistance with applying for inmate status notifications;

Arranging for victims to provide input to prosecutors regarding sentencing

recommendations, case dismissals and when confidential records are heard in
court;

MDAA VICTIM-WITNESS ADVOCATE REFERENCE MANUAL (2010)



0 Assistance with arrangements for transportation to court and child care;
o Providing referrals for other services for victims;

0 Helping to make funeral arrangements.
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Crisis Intervention?

The importance of crisis intervention for victims of crime is paramount. A crisis
generally involves an event that is unexpected, arbitrary and outside the individual's
normal coping ability. The goal of crisis intervention is to help victims confront the
reality of what happened, to deal with the crisis, and to work through the pain and to
move forward with strength. Crisis intervention requires immediate assessment to
provide effective resources and services.

Critical elements of crisis intervention include providing:

e Psychological first aid;
e Needs assessment; and
e Empathetic support

The Phases of Crisis Intervention?
Immediate crisis intervention or “psychological first aid” involves establishing rapport
with the victim, gathering information for short-term assessment and service delivery,

and averting a potential state of crisis.

The phases of crisis intervention include:

e Caring for immediate physical and mental health needs;

e Determining how the crisis affects the victim’s life so that you can provide
support, assess needs and provide services and referrals; and

e Helping the victim re-stabilize his or her life, and helping prevent further
victimization.

Many victims may be resistant to crisis intervention due to fear and anxiety. Resistance
is one form of the victim’s response to a crisis situation. The immediacy of the response
is critical to ensure the safety of the victim and his or her family. Time may be
extremely important because of impeding danger to the victim or the family. Also of
paramount concern is whether the victim feels safe.

Allow the victim to tell his or her story without interruption. The first outreach to the
victim requires patience, confidence and empathy in order to address the victim’s
possible apprehensiveness and to build trust. The advocate should explain upfront and
clearly his or her role and responsibilities, as well as how he or she may be contacted to
provide further assistance. Certain victims may be unable or unwilling to articulate their
needs, especially if they are experiencing emotional or physical trauma provoked by the

! Please see the Appendix for further reading material relative to crisis intervention.
% The National Center for Victims of Crime, “Crisis Intervention,” Factsheet, 2001.
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crime. Persuading a victim to talk freely depends on the victim’s trust in the advocate.
Empathy and listening skills are a must.

Helpful Phrases for Crisis Interveners

Empathy and Rapport

| am sorry that this happened to you.

This must be a very difficult time for you right now.

| can hear/see that you are having a hard time with this.
You don’t have to handle this on your own.

Identify with the victim

What | hear you saying is....

Do you think it would be helpful if we talked about how you felt at the time?
How do you think you reacted at the time?

I know that it may not be easy to do, but can we talk about this some more.

Validation — make it clear that most reactions to horrific events are NORMAL.
You are angry right now.

You did not do anything wrong.

What you are feeling is not uncommon.

Source: The National Center for Victims of Crime, “Crisis Intervention,” Factsheet,
2001.

Immediate crisis intervention includes caring for the medical, physical, mental health
and personal needs of the victim, and providing information to the victim about local
resources or services. Advocates often have to make community-based referrals for
mental health and counseling services. At the same time, advocates must remember
not to discuss or document the victim’s experience with outside counselors, because
notes can potentially be obtained by the defendant, thereby violating the victim’s
privacy, undermining recovery, and possibly harming the prosecution’s case.

Caring for immediate physical and mental health needs:

The advocate must first address safety and basic needs, such as shelter, medical care
and food, with priority placed on safety and safety planning. If fundamental needs are
not addressed, nothing else will be relevant to the victim. Every victim's safety needs
are different, from the elderly fraud victim to the domestic violence victim who is in
constant danger.

Providing for shelter can require specific questions: “So where are you going from

here? Where will you sleep tonight? How can you get your clothes?” Offer to help get
a police escort to the victim's home to retrieve necessary belongings. “How will you get
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money for food needs?” With immediate living needs settled, the victim is more likely to
be able to think about long-term issues including participation in the criminal justice
system.

Determine how the crisis affects the victim’s life so that you can provide support,
assess needs and provide services and referrals.

The needs assessment must consider how the victim can reasonably live with the crime
and the court process—e.g., continue working, caring for children, going to school, etc.

Discussions on these issues are likely to continue throughout the course of the case as
circumstances change.

As part of assessing victims’ needs for counseling and other support services, such as
substance abuse treatment, always offer referrals. A large supportive network of family
and friends cannot replace the impartial support of a therapist. Discuss these options
and encourage the victim to take advantage of services. In making a referral,
advocates should recognize that many victims react defensively to the notion of
counseling. Mental health treatment may carry a stigma for them. The decision to seek
counseling belongs to the victim alone. The advocate can only point out that help is
available if the victim wants that kind of support. An advocate can also suggest that the
victim take the agency’s or counselor’'s number for the future. Referrals to mental
health services should be guided by an assessment of the victim's support system, as
well as any special needs, such as disabilities or cultural differences that are separate
from the victimization.

Appropriate services will differ according to the nature of the victim’s needs. Referrals
will also depend on the availability of resources in a community. Rape crisis centers
and domestic violence shelters provide services to specific victim populations.
Advocates should be prepared with referrals to organizations that staff psychiatrists,
psychologists, social workers, and mental health therapists.

After assessing the victim’s needs, summarize the issues with the victim, and make
sure the victim agrees with the assessment. Multiple problems may require a list to
prioritize their importance so that the victim does not become overwhelmed. A plan, as
discussed below, should then be put in place for dealing with immediate issues.

Helping the victim re-stabilize his or her life, and helping prevent further
victimization.

Re-stabilizing the victim’s life may include interceding on his or her behalf to help them
with daily matters. Advocates can be called upon to intercede when victims of crime
have difficulty meeting financial or work obligations. Creditors and employers need to
be educated to the realities of the effects of crime upon victims and burdens imposed by
the criminal justice system. Victim safety must be considered in any creditor
intercession; a repayment plan that discloses a hidden victim's home address does

MDAA VICTIM-WITNESS ADVOCATE REFERENCE MANUAL (2010)



more harm than good. Further, employers are mandated by law not to interfere with
witnesses who have been summoned or served with a subpoena to testify in court.

To prevent further victimization, the advocate often has to develop a safety plan with the
victim. For example, how can the work environment be kept safe? What about the trip
between home and job? Can arrangements be made for regular calls to friends or for
calls to the police? Events may suggest the victim is at high risk, especially domestic
violence victims. The issue of safety planning necessarily encompasses risk
assessment, especially given increasing evidence that victimization tends to be
repeated, regardless of the kind of crime. Since every victim can benefit from some
type of a safety plan, advocates must be able to assess the level of risk that a victim
faces, bearing in mind they should not substitute their own judgment for the victim’s nor
simply accept a victim’s claim that she is safe.

Concerns about witness safety arise consistently in domestic violence cases, but apply
to many other circumstances such as gang-related violent crimes, child abuse and
murder cases. Special arrangements for ensuring witness safety may have to be made
with the prosecutor and police department, and relocation may have to be considered.
This presents difficult challenges. Creative thinking on the part of the entire office is
needed to provide safety for victims at risk.

How Crime Victims React to Trauma

A crime's toll on a victim can be devastating. The advocate’s role is critical and can
impact the psychological well-being of the victim. Advocates must understand trauma
reactions to help ensure that a victim receives appropriate services and assistance, and
to ensure that the victim’s credibility is not undermined. Victims of all types of crime
may experience trauma — physical damage to their bodies or emotional wounds or
shock caused by the crime.

Reactions to trauma are very specific to an individual — no two persons will respond in
exactly the same way. The effects of trauma may last for hours, days, weeks, months
or years.

How a victim reacts to trauma depends upon many factors, including:
0 Age

Severity of the crime

Coping skills

Stability (home, work, finances)

Prior exposure to crime, violence, or the criminal justice system

Support system (family and friends)

Past experiences

Current circumstances

O O0O0O0OO00O0
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Physical trauma: Crime victims may experience physical trauma — serious injury or
shock to the body, similar to that experienced from a major accident. Victims may have
cuts, bruises, swelling, fractured bones, various internal injuries, or sexually transmitted
diseases. They may also have an increase in heart rate, blood pressure, breathing, or
sweating, or their muscles may tighten. Victims may be exhausted (yet unable to
sleep), and they may experience headaches, changes in appetite, nausea, incontinence
or digestive problems.

Emotional trauma: Crime victims may experience emotional wounds that vary in
intensity and duration, depending on many internal and external factors. Emotional
trauma may take different forms®:

Shock or Numbness: Victims may feel “frozen” and cut off from their own
emotions. Some victims say they feel as if they are “watching a movie” rather
than having their own experiences. Victims may not be able to make decisions
or conduct their lives as they did before the crime.

Denial, Disbelief, and Anger: Victims may experience “denial,” an unconscious
defense against painful or unbearable memories and feelings about the crime.
Or they may experience disbelief, telling themselves, “this just could not have
happened to me!” They may feel intense anger and a desire to get even with the
offender.

Acute Stress Disorder: Some crime victims may experience trouble sleeping,
flashbacks (repeated, intense, vivid mental images of past traumatic
experiences), extreme tension or anxiety, outbursts of anger, memory problems,
trouble concentrating, and other symptoms of distress for days or weeks
following trauma. A person may be diagnosed as having acute stress disorder
(ASD) if these or other mental disorders continue for a minimum of two days for
up to four weeks within a month of trauma. If these symptoms persist after a
month, the diagnosis becomes posttraumatic stress disorder (PTSD).

% The National Center for Victims of Crime, “How Crime Victims React to Trauma,” Get Help: Helping
Victims of Crime Rebuild Their Lives. 2008
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Some Common Reactions to Trauma;

Denial: “I'm Fine.” “It's really no big deal.” “I just overacted.” “Nothing happened.” “I must
have imagined it.” “I don’t think it really happened.”

Guilt: “I'm to blame.” “I should/shouldn’t have....” “Why did/didnt I....”
Shame: embarrassment and humiliation.

Anger: can be directed toward the perpetrator, family and friends, oneself, the criminal justice
system, the world.

Shock: stunned and in disbelief, feeling powerless and immobilized, unable to recollect the
crime and/or things happening prior to, during or after the crime. Why me?

Overwhelmed: feeling disorganized and forgetful, possibly needing to have things repeated.

Scared: fear may prevent a victim from coming forward or from participating in the criminal
justice process.

Vulnerability: looking over one’s shoulder, removing self from social settings, or avoiding going
out in public.

Grief: feeling of loss.
Fear of Retaliation: afraid of future harm, worry about safety of family.

Fear of Blame: “Why were you out alone?” “Why did you wear that?” “Did you lock your door?”
“How much did you drink?”

Altered Perceptions: anxiety and fear may make it difficult to trust others, hyper-vigilance.

MDAA VICTIM-WITNESS ADVOCATE REFERENCE MANUAL (2010)
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Provide the Victim with Tips to Help Cope with Trauma or LoSsS:

Source: The National Center for Victims of Crime, “Trauma of Victimization” Factsheet 2006.

0]

Find someone to talk with about how you feel and what you are going through.
Keep the phone number of a good friend nearby to call when you feel
overwhelmed or panicked.

Allow yourself to feel pain. It will not last forever.

Spend time with others, but make time to spend time alone.

Take care of your mind and body. Rest, sleep, and eat regular, healthy meals.

Re-establish a normal routine as soon as possible, but don’t over-do-it.

Make daily decisions, which will help to bring back a feeling of control over
your life.

Exercise, though not excessively and alternate with periods of relaxation.

Undertake daily tasks with care. Accidents are more likely to happen after
severe stress.

Recall the things that helped you cope during trying times and loss in the past
and think about the things that give you hope. Turn to them on bad days.

Post-Traumatic Stress Disorder: Some crime victims suffer post-traumatic stress
disorder (PTSD) as a lingering result of their victimization. PTSD is a diagnosis used by
mental health professionals for individuals who have suffered severe trauma and, as a
result, exhibit certain symptoms. If victims receive appropriate crisis intervention, the
chances of developing PTSD are reduced.

PTSD occurs when a person has been exposed to a traumatic event and both of the

following are present:

The person experienced, witnessed, or was confronted with an event or events
that involved actual or threatened death or serious injury, or a threat to the
physical integrity of self or others, and

The person's response involved intense fear, helplessness, or horror. Persons
suffering from this disorder experience at least one month of symptoms that
produce clinically significant distress or impairment of social interactions, job
duties, or other important areas of living.

MDAA VICTIM-WITNESS ADVOCATE REFERENCE MANUAL (2010)
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Professional counseling should be recommended for victims suffering any of these
three major indications of trauma:

e Persistent re-experiencing of the event

o

(0}
o

(0]

Recurrent and intrusive recollections of the event including images,
thoughts or perceptions;

Recurrent nightmares when the event is replayed,;

lllusions, hallucinations, flashbacks--acting or feeling as if the event were
re-occurring;

Intense psychological distress at exposure to internal or external cues that
symbolize or resemble an aspect of the event.

e Persistent numbness or avoidance of things associated with the traumatic event

(0]

O 00O

(0]

Efforts to avoid activities, places or people that arouse recollections of the
trauma; including efforts to avoid thoughts, feelings or conversations
associated with the trauma;

Inability to remember important aspects of the trauma;

Markedly diminished interest or participation in significant activities;
Feelings of detachment or estrangement from others;

Sense of a foreshortened future regarding career, marriage, children or life
span;

Feeling a restricted range of emotion; inability to feel or care deeply.

e Persistent arousal

(0]

O 00O

Difficulty falling or staying asleep;
Irritability or outbursts of anger;
Difficulty concentrating;
Hyper-vigilance;

Exaggerated startle response.

Trigger Events

Internal or external events may “trigger” a crisis reaction, creating intense feelings of
panic and fear. Trigger events are unique to each individual.

Some common trigger events include:

¢ |dentification of the assailant

Anniversaries of the event
Holidays

Important family and life events
Sensing (touch, scent, sound)
Criminal justice proceedings

Depression and Other Problems

The crime’s effects may invade every part of a victim's life for many years. Many
victims avoid normal activities out of fear. Crime victims may find it difficult to form
satisfying relationships, and they may experience persistent problems with sexual

-12 -
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relations. Some victims become cynical and bitter against society, and some act out in
a self-destructive manner.

Secondary Injuries

After the crime, victims may suffer “secondary” injuries when they feel that they are not
receiving the support and assistance they need from family, friends and criminal justice
professionals. For some victims, the reactions (real or perceived) from others may
almost be as traumatizing as the crime itself. A victim’s self-esteem and recovery may
be damaged when others fail to acknowledge the seriousness of the crime, or they do
not express sympathy and empathy. Advocates must pay attention to both verbal and
nonverbal cues — behaviors such as shrugging shoulders, hand gestures, yawning,
rushing and not making eye contact may, while unintended, make the victim feel that
you are minimizing her and her concerns.

Secondary Victims

Secondary victims can include those who:
e witnessed the crime,
e responded to the crime scene,
e provided assistance to the victim,
e are family members or friends of the victim,
¢ feel connected to the crime and/or the victim (neighbors, community members, co-
workers, classmates).

Secondary victims may react to a crime in a manner similar to the actual victim.
Although unintended, the reactions and emotional state of some secondary victims may
present challenges to the victim and the advocate. Secondary victims may feel
helpless, be accusatory or judgmental, become overly protective, or express anger
toward the victim. Secondary victims, particularly family members and friends, may
need support, services and an opportunity to talk about the crime.

Communication Strategies

Good communication is the foundation of your relationship with the victim. Advocates
must be ready to apply different conversational techniques and listening skills
depending on the victim and his/her situation. An effective advocate adapts her
communication style to suit the victim — she establishes rapport, conveys empathy,
elicits trust, and expresses her understanding of the victim and his/her concerns.
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Some useful communication strategies:

e Making connections. Noticing and identifying repetitive incidents, themes or
feelings—e.g., "You mentioned feeling sad before about your brother's death
and now this."

e Pointing out apparent contradictions or omissions. Making the victim aware
of omissions by making such comments as: “I'm confused. You said before...
How does that fit in with...Can we back up a minute...I don't understand.”

e Helping to find solutions. ldentifying major and minor problems that require
action and asking the victim for suggestions on how they might be handled.
Offering suggestions and alternatives where possible.

e Using tentative statements to introduce potentially touchy issues. Saying “I
wonder...Maybe...Is it possible,” thereby allowing the advocate to maintain a
position without disagreeing directly and encouraging the victim to consider
alternative approaches.

The following two lists illustrate conversation and listening techniques that the
advocate may use to communicate effectively with the victim.
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Conversational Techniques

Purpose

Time to reflect

Let victim hear advocate
understands

Offering information

Offering yourself

Giving broad openings

Offering general leads
Making observations

Encouraging description of
perceptions

Encouraging comparison

Reflecting

Focusing

Exploring

Seeking clarification

Statement/Action

Silence

“Yes, mmmm, | follow what you said.”

“My name is...My purpose in being here
is...They are located at...”

“I'll sit with you awhile. I'll stay here with you.”

“Is there something you would like to talk
about? What are you thinking?
Where would you like to begin?”

“Goon.... Tell me about it.”
“You seem worried. Are you uncomfortable?”

“Tell me when you feel anxious.”
“What is happening now?”

“Have you felt like this before?”

VICTIM: “Do you think | should tell my
parents?”

ADVOCATE: “You are wondering whether your

parents should know?

"VICTIM: “I’'m worried what my father might do.”

ADVOCATE: “You're concerned about his
reaction.”

“This point seems worth looking at more
closely.”

“Tell me more about that. How did that make
you feel?”

“I'm not sure that I follow. Can you help me
understand what you mean?”

Source: Essex County Victim Witness Program. Victim/Witness Training Manual, 1986.
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Listening Techniques

Purpose

CLARIFYING To prompt additional information
and help the victim explore all
sides of a problem

RESTATEMENT To check meaning

To demonstrate listening and
understanding

NEUTRAL To encourage the victim to think
further about a particular issue
or problem and to discuss it

To convey interest and attention

To encourage the person to
continue talking

REFLECTIVE To show that understanding of
how victim feels

To help victim evaluate his or
her own feelings

SUMMARIZING To bring the discussion into
focus.

To serve as a springboard for
further discussion on a new
aspect or problem.

Example

“Can you clarify this?”

“Do you mean this...?”

“Is this the problem as you
see it?”

“As | understand it your
planis....”

“This is what you have
decided to do and these
are the reasons why.”

‘| see.”

“That’s very interesting.”

“That makes sense to me.

“It sounds like you”

“It was a shocking thing as
you saw it.”

“You felt you didn’t get a
fair shake....” Followed by
“Is that right? Did |
understand you correctly?”

“These are the key ideas
you have expressed.”

“If I understand how you
feel about the situation.”

Source: Middlesex County Victim/Witness Bureau, Training Manual, 1989.

MDAA VICTIM-WITNESS ADVOCATE REFERENCE MANUAL (2010)

-16 -



Record Keeping Tips

The advocate must follow office policy regarding record keeping. Obtaining victim
contact information and clearly identifying it in the file are essential. Keep up-to-date
home address, telephone number, job address and telephone number, and contact
information for the victim's family and trusted friends. The advocate should obtain “safe
numbers,” if needed and information on safe times to call. Try to determine who among
the victim’s network is likely to know the victim’'s whereabouts should she move, and
emphasize the importance of notifying the prosecutor's office of any move.

Generally, an advocate’s daily notes are considered part of the "work product" of the
prosecution team. However, since the work product doctrine may not apply, advocates
should keep records with the following caveats in mind:

e Victims and witnesses should be told their conversations with the advocate are
not confidential.

e Notes should not be written in such a way that they could be construed as actual
witness statements, and victim-witnesses should not be given the impression that
their words are being recorded verbatim in the advocate’s notes.

e The importance of protecting the victim’s privileged communication should be
explained to victims. Advocates should avoid writing notes concerning privileged
information or information revealed in counseling.

e With exculpatory information, it is sufficient that the advocate inform the
prosecutor. The advocate should not take notes, since they can be released to
the defendant, especially if they contain a statement by the victim.

Media Tips

Media coverage of criminal cases can serve a number of public interest goals, such as:
timely attention to missing person’s cases and emergency crisis services, analyses of
school shootings or workplace crimes, and coordination needs in handling child abuse
and juvenile justice. High-profile cases can be a catalyst for changing public policies
and reforming legislation. Educating readers can change public attitudes about crimes
like domestic violence and impaired driving.

However, an onslaught of media attention to a case can create multiple problems for the
victim and for the prosecution. And, aside from M.G.L. c. 265 § 24C, which prohibits
media from disseminating the names of sexual assault victims, no statute or common
agreement constrains the media in publishing stories about crime.

Insensitive and intrusive reporting often seriously impacts a victim’'s emotional and
physical well-being. Victims often fear that reporters are searching for the “negative”
about the victim, or are otherwise blaming the victim. Victims also worry that reporters
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will investigate and report on private information from their past, or otherwise invade
their privacy.

Advice for Victims:

e Victims need to understand that they have certain privacy rights that they can
enforce or relinquish.

e Victims enforce privacy rights by declining to give interviews or restricting the
information given to the press. Opting to speak to the media initially does not
require them to continue to do so. (This does not necessarily mean the press will
shift its attention to other matters.)

e If inaccurate information is reported, victims have the right to demand a
correction.

e Victims can control the circumstances of the media contact. Sometimes victims
are served by having a spokesperson speak on their behalf.

e In discussing media issues with victims, advocates must stress that the
prosecutor's office cannot suggest a course of action; the victim must decide for
herself. However, giving interviews can compromise the investigation or affect
trial proceeding.

Advocates should prepare victims for possible secondary trauma that can arise from
extensive media coverage.
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Media Tips

You have the right to:

o

Grieve in private.

Say no to an interview. But privacy cannot be guaranteed, because journalists
usually have other sources.

Select a spokesperson.

Select the time and location for interviews.

Request a specific reporter.

Refuse an interview with a specific reporter even though you have granted
interviews to other reporters.

Say no to an interview even though you have granted other interviews.
Release a written statement through a spokesperson in lieu of an interview.
Exclude children and other family members from interviews.

Refrain from answering any questions that make you uncomfortable or that you
feel are inappropriate.

Advance information about the general angle of the story.

Avoid a press conference atmosphere and speak to one reporter at a time.
Demand a correction when inaccurate information is reported.

Ask that offensive photographs or visuals be omitted from broadcast or
publication.

Non-disclosure of interview location and protection of your identity.

Completely give your side of the story.

Refrain from answering reporters’ questions during trial.

File a complaint against a journalist.

Suggest training about media and victims for print and electronic media in your
community.

@]
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Source: The National Center for Victims of Crime, “Privacy and the Media,” 2004.

Heavy media coverage increases the stress of the trial and its attendant proceedings for
all concerned. Because courts can be expected to grant defendant motions to change
the trial venue based on the likelihood that pre-trial publicity has undermined the
defendant’s right to a fair trial, everyone involved faces the extra burden of frequent
long-distance travel. Advocates dealing with a trial that might be moved should
prepare victims for that possibility. When the venue does change, reach out to
advocates in the new county for help with lodging, restaurants, safety measures during
the trial, and liaison with the local police departments.
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Discussing Non-Confidential Information with the Press

While court proceedings are matters for the public record, prosecutors may not
comment publicly or make editorial comments to a reporter if that comment will result in
prejudicial publicity. Accordingly, District Attorneys' Offices have established
procedures regarding the release of information and assigned press officers to deal with
inquiries. In some situations, the prosecutor may speak directly to the press.
Advocates should be familiar with the office policies regarding the media, and they
should not release information to the public or to reporters.

Cultural Competency

Advocate cultural competence includes:

e Respecting differing cultural practices and beliefs,
e The willingness to examine personal biases, and
e The knowledge of how cultural distinctions influence reactions.

Cultural competence requires the ability to be compassionate and respectful to all
victims regardless of racial, ethnic or cultural background, socioeconomic status,
religion, gender or sexual orientation. Perceptions of bias and insensitivity can re-
traumatize the victim. Be careful not to stereotype victims’ behaviors based on cultural
classifications, but do be mindful of cultural issues that may help you to better respond
to the particular needs of a particular victim.

Advocates must be mindful that cultural values may significantly impact the way a victim
handles certain crimes (such as sexual assaults or those perpetuated by family
members). Advocates must also pay careful attention to privacy boundaries.

It is important to develop cultural awareness — you cannot learn about every culture, but
if your office services some groups more than others, you should increase your
knowledge of those groups’ values, practices and beliefs.

Make every effort to improve communication — use a court-certified interpreter when
necessary. Even if the victim speaks English, she may not be comfortable speaking it,
and may have difficulty understanding it.

Always demonstrate your respect — be mindful of such things as body language, eye
contact, gesturing, sitting too close or too far away; learn how to pronounce names

properly.
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Advocate Self-Care

The essential nature of the advocate’s job exposes her to the raw emotions of a crime
victim’s pain, fear, anger and helplessness. Constant exposure to victimization can lead
to exhaustion, cynicism and numbness. It is critical for victim-witness advocates to
understand the personal toll their job can take, and to develop effective ways to take
care of themselves. An advocate’s stress may make it difficult to assist victims, and it
may cause victims more harm.

Advocates must be aware of the following work-related hazards:

e Burnout: characterized by emotional exhaustion or “overload,”
depersonalization and reduced sense of personal accomplishment. Some
symptoms of burnout include boredom, cynicism, depression, loss of compassion
and discouragement.

e Vicarious Trauma: While vicarious trauma usually occurs to therapists and
counselors, advocates who repeatedly work with victims of trauma may
experience feelings that question their basic beliefs in safety, security, trust and
justice. Symptoms of vicarious trauma include feelings of isolation, disruptions in
cognitive thinking and memory systems and questioning of life stability.

e Compassion Fatigue: characterized by individuals who listen to painful and
traumatic stories of others and consequently feel similar pain because they care.
Symptoms of compassion fatigue include excessive blaming, bottling up
emotions, apathy, and isolating one’s self from others.

It is essential that advocates pay close attention to how they are interacting, reacting,
and working through the situations they face on a daily basis — both on the job and in
their personal lives. Self-care involves the recognition of stressful conditions, as well as
strategies to ensure good health and well-being.

Coping strategies include:

e Being aware of and paying attention to feelings — discuss feelings with a
supervisor or co-worker.

e Discussing opportunities to balance the workload to avoid dealing exclusively
with a particular type of crime.

e Acknowledging limitations and personal issues — consider therapy for unresolved
problems or trauma.

e Talking regularly with family members, friends, or colleagues who provide
emotional support.

e Taking time for activities that balance work — exercise, hobbies, spiritual pursuits
and activities that provide hope and joy.

e Scheduling time regularly for doing something special.
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e Making a conscious effort to take a break out of the office during the work day.

Mandated Reporters

Advocates often work on cases that arise from laws that protect children, the elderly,
and disabled persons from abuse and neglect. Mandated reporters are required by law
to file a report to a specified agency when they learn of abuse or neglect (or suspect
abuse or neglect) while acting in their professional capacity. Oral reports should be filed
immediately, and a written report should follow within 48 hours. Advocates who are
social workers are mandated reporters under the law. Each office has a policy
regarding mandated reporting. It is very important for the advocate to become familiar
with the office policy, and to consult with a supervisor each time a mandated reporting
issue arises.

There are four agencies that receive mandated reports, and each is discussed later in
this manual:

1. The Department of Children and Families (DCF): protects children under the age
of 18;

2. The Executive Office of Elder Affairs (EOEA): protects persons age 60 and
older;

3. The Disabled Persons Protection Commission (DPPC): protects persons with
disabilities between the ages of 18 to 59 when the disability requires that the
person wholly or partially depend on other to meet daily living needs;

4. The Department of Public Health (DPH): protects individuals of all ages residing
in hospitals and long-term care facilities.
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Domestic Violence Victims

Domestic violence is the abuse of a family or household member, intimate partner, or
former partner. Domestic violence involves attempts by one partner to exercise power
and control over the other, generally using an escalating pattern of coercive behavior
and violence. The severity of domestic violence usually increases over time.

Domestic violence is prevalent and dangerous. The abuse takes many forms — it may
be physical, sexual, emotional (controlling, threatening, manipulating, intimidating) or
financial (controlling a victim’s access to money). Domestic violence exists in gay,
lesbian, bisexual and transgendered couples, and across all racial, religious and ethnic
communities. Domestic violence does not have cultural or socioeconomic boundaries.

Understanding the complex dynamics of the domestic violence relationship is critically
important, along with developing effective personal methods of dealing with the
frustration that can result from prolonged exposure to these cases.

Abusers use a variety of behaviors to exercise power and control over their
partners:

e Slapping, punching, hitting, pushing, kicking, pinching, biting, or burning;

e Grabbing, choking, pulling hair, or restraining;

e Using weapons, throwing things, or keeping an intimidating weapon;

e Destroying furniture, personal possessions, or pets;

e Threatening the victim directly or indirectly;

e Using intimidation- e.g., blocking a doorway, pulling out phone wires, shouting,
etc.;

e Harassment including unwanted phone calls, mail and visits, stalking, etc.;

e |solating the victim by restricting or tracking the victim, opening mail, etc.;

e Humiliating and criticizing, mocking, denigrating, etc.;

e Pressuring the victim to make decisions using guilt, accusations or sulking;

e Threatening to withhold money, manipulating children;

e Interrupting, changing topics, not listening or responding;

¢ Withholding money or the car, refusing to pay bills, or sabotaging attempts to

work or attend school;

e Claiming to be the authority, to know the truth, to use logic in contrast to the
victim's “irrational thinking;”

e Threatening to disclose immigration status or withhold vital paperwork, falsely
reporting welfare fraud or child abuse, exposing or claiming homosexuality;

e Threatening to take the children to another state or country;

e Making accusations of infidelity.
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The Batterer’'s Sense of Entitlement

Abusers are responsible for domestic violence. Domestic violence is not directly
caused by alcohol or drug abuse, depression, unemployment, economic difficulties,
sickness or mental illness. Batterers often blame the victim for domestic violence,
but abusers make the choice to commit the abuse. The batterer's behavior has little
or nothing to do with the actions of his partner — though he blames her — he believes
that he has privileges that do not extend to his partner. He has two standards of
behavior: one for himself and one for his partner.

Confronting the mindset of entitlement is very difficult. Anger or stress management
programs that address violence but ignore the dynamics of an entitlement-driven
thought process generally fail to change abusive behavior. These programs often
ignore the fact that batterers usually intend to carry out the acts they commit; they are
not “out of control.” In public, their self-control can be seen in the likable personality
they often project to others. They may enjoy a respected reputation in the community.
At home, the same person can terrorize a partner with brutality. Certified batterer
intervention programs (programs certified by the Department of Public Health
specifically designed to work with domestic violence offenders) are the most appropriate
way to confront the mindset of a batterer.

Please see the Appendix for the handout entitled “What's the Difference Between
Anger Management and Certified Intervention Programs.” Victim advocates often share
this document with ADAs to help them explain to judges why a certified batterer
intervention program is necessary.

The Power and Control Wheel

The Domestic Abuse Intervention Project in Duluth, Minnesota developed the “Power
and Control Wheel,” which often is used to depict the dynamics of domestic violence.
The “Power and Control Wheel” illustrates the methods used by batterers, as well as the
social forces that support batterers and minimize the disapproval they might otherwise
attract.

To contrast the “Power and Control Wheel,” the Domestic Abuse Intervention Project
also developed the “Equality Wheel,” which often is used to demonstrate the dynamics
of a healthy relationship, and it may be shared with victims. A copy of the “Equality
Wheel” is in the Appendix.
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The Cycle of Violence

Domestic violence does not always follow a pattern. It can strike without warning,
seemingly randomly. Most evidence points to the tendency for incidents to increase in
frequency and severity over time as the relationship continues. In many situations the
violence does follow a cycle, first described by Lenore Walker in The Battered Woman
(Harper and Row, 1979). This cycle usually contains three phases.

First: The Tension Building Stage. The most common aspects of tension building
are anger, blaming and arguing, accompanied by the victim feeling that she can do
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nothing right. During this stage, the abuser will strongly enforce the “rules” of a
partnership. Minor infractions or a wrong attitude (by the batterer's definition) are
grounds for expressions of disgust or anger. Each incident builds on the next, adding to
the tension. Victims prepare psychologically and emotionally for an onslaught that
appears imminent. Many victims describe their own behavior during this period as
“walking on eggshells.” The process of “walking on eggshells” to avoid confrontation is
exhausting for the victim. Sometimes, the tension becomes so great that being hit
seems actually a relief.

Second: The Storm. The batterer acts out physically by hitting, slapping, kicking,
choking, using weapons, sexually abusing or being verbally threatening or abusive.
Usually the shortest period in the cycle, it is also the most dangerous.

Third: The Calm After the Storm or the Honeymoon Stage. The abuser appears to
repent his violence. He may apologize, give flowers, make excuses for what was said
and done, promise it will never happen again, and beg forgiveness. The rage of the
storm is spent; tension in the air has cleared; and love appears to triumph. The batterer,
however, is still in complete control. By using another subtle form of manipulation, he
usually persuades her that he has changed and that she is safe — claims the victim
desperately wishes to believe. The “hearts and flowers” stage gently coerces the
partner back into a submissive, affectionate relationship. Some victims admit
willingness to undergo physical attacks because the honeymoon period so compellingly
restores their faith in the partnership.

Early in an abusive relationship, the calm phase may last relatively long — longer than
the bruises take to heal. Over time the stage can be expected to shorten while the
tension and abuse phases intensify. While the cycle pattern characterizes many cases,
it is most common at the start of an abusive relationship and not always predictable.
Some victims experience violence at any time.

Advocates often recognize the cycle of violence and the following dynamics as they
work with victims who insist on dropping charges against the abuser, yet return to the
criminal justice system when new storms erupt.

e Intervention by the criminal justice system typically coincides with the
honeymoon stage. At the same time the abuser is apologizing and promising it
will never happen again, the victim is facing the stressful demands involved with
cooperating with the criminal justice system and prospect of testifying against her
now-loving partner.

e Cultural pressures that hold women responsible for holding a marriage together
come into play. Religious beliefs that disapprove of divorce may influence the
abused partner to “give it another try.”
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e The victim may be told repeatedly that she is at fault. If she is convinced that she
is responsible and her apparently repentant batterer can change, she will often
opt not to cooperate with the court system.

e Research shows the most dangerous point for a domestic violence victim is when
she attempts to report or leave an abusive relationship. It is not unrealistic for
victims to fear being killed if they try to leave. Many victims are murdered at that
point. In seeking to retain control, the batterer may turn his anger against
anyone who supports the victim, including the advocate, making the advocate’s
safety a critical additional consideration.

e The forces keeping victims in abusive relationships are genuine and powerful:
economic threats to deny child support or sabotage the victim's attempts to hold
a job; fears of losing custody or having the children kidnapped; lack of a support
network; previous hostile responses from the criminal justice system reinforcing
the victim’s fear there is no alternative; fear of deportation in the case of
immigrant women.

e The victim may have disclosed abuse to trusted individuals in the past only to
have those attempts backfire: she may not have been believed or received worse
treatment when her confidential disclosures were betrayed. She has no reason
to believe that escape is possible.

Blaming the Victim

The abuser is responsible for domestic violence. Domestic violence is not caused by or
provoked by the actions or inactions of the victim. Victim blaming occurs when
responsibility for the violence is placed on the victim rather than the abuser. It is
reflected in such questions as, “Why doesn't she just leave?” Advocates also run the
risk of expressing victim-blaming attitudes, thereby avoiding focusing on the pivotal role
of the batterer in domestic violence. It is important to remember that a crime was
committed.

Questions that indicate the victim could have prevented the abuse legitimize the
batterer's actions. They imply that the victim deserved the abuse to some extent
because she failed to act correctly. They ignore the wealth of research documenting
that the victim's behavior is usually irrelevant to the incidence of abuse. Although she
may be able to postpone violence for a time by “walking on eggshells” or use
confrontation to prematurely provoke an inevitable storm, there is no way to avert abuse
from a partner who uses that means of dominating the relationship.
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Why Victims Stay

Regardless of the reason for staying with an abusive partner, the decision to leave is
a process. The advocate’s support of the victim can help that process immensely. In
addition to fear, cultural pressure, and economic dependence, victims of domestic
abuse remain in abusive relationships for numerous other reasons. The following list is
not comprehensive:

The victim loves her abuser.

The victim fears losing custody of her children.

The victim has no money to support her and the children.

The victim thinks she alone can help him to quit battering, believes he is sick or a
victim of outside forces.

The victim believes all women are beaten in relationships.

The victim thinks she is the only one who is abused and is too ashamed to admit
it.

In addition to threatening her, the abuser has threatened to kill others or him if
she leaves.

The victim has no home or resources other than what the abuser provides. The
abuser has destroyed all outside relationships.

The victim wants to protect her partner's image and family's image in the
community.

The victim’s family was abusive and she feels that violence in the home is
normal.

The victim feels that if she will only stop making mistakes then the violence will
stop.

The victim feels any father is better than no father for her children.

The abuser returns to being the loving partner she fell in love with for a time.
Leaving would be sinful in the eyes of religious authorities.

The victim suffers from immobilizing fear and helplessness.

The victim fears living alone and loneliness.

The victim believes attempts to contact outside help will result in worse treatment
when the abuser is returned home.

The victim is afraid of the legal system.

The victim has no money of her own.

Why Victims Leave

Each victim's reason for leaving the abusive relationship is unique to her situation, but
there are several frequent catalysts:

The victim’s belief that the next beating may Kkill her.
The abuser has turned violence on the children, either sexually or physically.

MDAA VICTIM-WITNESS ADVOCATE REFERENCE MANUAL (2010)

-28 -



e The children have begun to be abusive, forcing her to realize they must be
removed from that environment.

e The victim heard about help or about another victim who managed to leave.

e A friend, family member or counselor has given the victim sufficient support to
risk leaving.

Sometimes a victim leaves and returns several times. The first time may be a test to
see if the abuser will try to get help for his problem. If the violence persists, she will
leave again, and perhaps gathers more information about available community
resources. If she reconciles but leaves again, she may have returned to marshal
financial and educational resources in preparation for a later leave.

It is vital that the advocate convey to the victim that the “door is always open” —
returning to the batterer or refusing to cooperate with a prosecution — does NOT impede
the victim from seeking future assistance.

The Gay, Lesbian, Bisexual, Transgender (GLBT) Domestic Violence Victim

The dynamics of GLBT domestic violence are similar to the dynamics of heterosexual
abuse, with the most significant difference being that homophobia (or bi-phobia, or
trans-phobia) add an extra layer of terror. The batterer may threaten to disclose the
victim’'s GLBT status to those who may not be aware because the victim has not “come
out of the closet.” The batterer may also convince the victim that law enforcement will
not help because of a bias or phobia, or the batterer will claim that the abuse is
“mutual.”

Many victims may not “out” themselves right away, and they may refer to the perpetrator
as a “roommate” or “friend.” The advocate has to be patient and build a trusting
relationship where the victim feels comfortable revealing the true nature of the
underlying relationship. There are few support services that specialize in GLBT victim
issues. It may be harder for these victims to turn to family and friends for support.
These victims often fear hostile reactions from law enforcement and the community.
The advocate must not make presumptions and assumptions regarding the victim,
his/her sexuality, or gender identity. The advocate may want to reach out to the few
service providers that do specialize in GLBT cases, and certainly provide the victim with
such referrals.

The Immigrant Domestic Violence Victim and the U Visa

Victim cooperation is often the key to prosecuting crimes, and concern regarding
immigration status can directly impact whether a victim is willing to cooperate with law
enforcement. In immigrant domestic violence situations, the batterer often convinces
the victim that she will be deported if she reports the abuse. Congress has created a
process for immigrant crime victims to obtain lawful immigration status, which is known
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as the “U Visa.” The U Visa can protect the immigration status of victims of domestic
violence, sexual assault, kidnapping and other crimes.

To qualify for a U Visa, the applicant must demonstrate that she:

1. Is the victim of domestic violence (or other applicable crime);

2. Has been helpful, is being helpful, or is likely to be helpful in the investigation and
prosecution of the domestic violence/crime; and

3. Has suffered substantial mental or physical harm related to the domestic
violence/crime.

Additionally, the applicant must submit a certification from a federal, state or local
qualifying official, including:

e Police Officers

e District Attorneys

e Judges

e Agents of the United States Citizenship and Immigration Services (USCIS)

The certification must affirm that the immigrant victim “has been helpful, is being helpful,
or is likely to be helpful” in the investigation OR prosecution of the domestic
violence/crime.

Successful U Visa applicants are deemed “lawful temporary residents” for up to three
years, after which time the immigrant is eligible to apply to become a lawful permanent
resident (Green Card holder). A copy of the U Visa certification form is in the Appendix.

How Advocates Can Help Victims of Domestic Violence

The advocate’s job is not to judge, but to educate the victim to the possibilities of living a
life free of psychological, emotional, or physical coercion. While encouraging victims to
feel empowered, advocates must remember that they are not counselors. Advocates
can provide crisis intervention and assistance on using the criminal justice system for
protection and support.

Make an effort to:

e Return control of the victim's life to the victim to the greatest extent possible;

e Encourage the victim to feel she can make difficult decisions on her and her
children's behalf;

e Reinforce that the victim ultimately knows what is best for her;

e Communicate in a supportive and non-judgmental fashion as you ask vital
guestions and relay important information;

e Listen to the victim;
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Avoid giving an opinion if the victim asks, “What do you think | should do?”

Instead, restate the facts, lay out the options, and offer support to the victim as a
competent decision maker. For example: “You have said that you are frightened
about returning home while the defendant is out on bail. You have a sister who
lives in the next town, and you have a bed in the shelter for battered women if
you want to go there. | know you need to go to work. What do you think makes
sense?” Help the victim walk through the consequences of each choice- e.g., “If
you stay with your sister, the defendant knows where that is, so you may still be

in danger.”

Reinforce that it is the victim who has made the decision and must deal with the

consequences of her actions.

Other Criminal Charges in Domestic Violence Cases

Domestic abuse often involves several criminal acts. Advocates should review
domestic violence case details with the prosecutor to consider the potential for
additional criminal charges. Domestic violence often involves:

Annoying Phone Calls

Arson

Assault

Assault by means of a Dangerous Weapon
Assault with Intent to Commit a Felony
Assault with Intent to Murder

Assault with Intent to Rape

Indecent Assault and Battery

Assault and Battery

Assault and Battery with a Dangerous Weapon
Attempt to Murder

Firearms, Use of in Committing a Felony
Kidnapping/Unlawful Restraint

Criminal Harassment

Disturbing the Peace and Disorderly Conduct
Intimidation of a Witness

Malicious Destruction of Property

Stalking

Threat to Commit a Crime

Trespass
Violation of Restraining Order
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Victims Reluctant to Participate in the Criminal Justice Process

Some offices have a “no drop” policy on domestic violence cases, meaning that
prosecution will be pursued regardless of the victim's consent or cooperation. Other
offices follow a case-by-case approach. For some battered women, the lack of control
over the decision to prosecute is a relief. Others react in fear and anger. Their inability
to halt prosecution of their abuser exacerbates the sense they have no control over
anything in their lives. The issue raises controversy among women'’s advocates who
oppose ignoring the victim’s wishes and those who feel prosecution is ultimately in the
victim’s best interest.

Many victims are ambivalent about the criminal justice process due to misconceptions.
The advocate can discuss the prosecution process thoroughly to alleviate some
concerns, and to clear up false impressions. Advocates must be mindful of a victim’s
concerns regarding privacy, safety, financial resources, and employment and housing
stability — every aspect of the victim’s life is impacted by the violence, and every
decision she makes needs careful consideration.

In all domestic violence situations, and in many sexual assaults, the victim and her
family know the perpetrator. Therefore, it is likely that the victim’s social network of
family and friends also know the abuser, and in some cases, the victim may not receive
the understanding and support of those close to her.

In discussing a victim's reluctance to go forward, advocates can consider making the
following points.
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When the victim expresses responsibility for the crime, it may mean that the

victim feels sorry for the defendant and does not want him punished. The victim may

blame herself for simply being “in the wrong place at the wrong time.”

Possible Responses:

o0 Remind the victim that the defendant committed a crime, and he is the only

one responsible for his choice to commit illegal actions.
o Do not attack the defendant's character when discussing his behavior.

o Explain it is natural to try to make sense of a senseless act with some cause
or explanation. However, the defendant alone is still responsible for choices

and actions.

0 Help the victim remember how hurt and frightened she was right after she was

abused or assaulted, but be careful not to re-traumatize the victim.
o Discuss the tradition of victim blaming as a possible source of feelings.
o Educate domestic violence victims that one of the dynamics of abusive
relationships is that the perpetrator blames the victim for everything.

0 Remind the victim that a criminal prosecution does not condemn or judge a
person's entire character or worth as a human being, only the commission of a

criminal act.
o0 Remind the victim that it is the responsibility of the prosecutor's office to
prosecute crime and that a judge or jurors will render a verdict. If the

defendant is convicted, the judge will pass sentence with her input, if desired,

but she is not responsible for the criminal justice process.

Fear of retaliation combined with fear that no one will be able to protect them. This
fear is often justified and should be discussed with the prosecutor along with taking

safety precautions.

Possible Responses:

0 Execute a detailed safety plan including escape plans, emergency numbers,

emergency shelters, and special police services if available. Continually
update the safety plan with the victim as safety needs change.

o0 Discuss the reality that the offender’'s behavior will probably occur again and

may increase in severity unless serious intervention deters the abuser.

o Let the victim know that the advocate and prosecutor are available for her to

check in with.

MDAA VICTIM-WITNESS ADVOCATE REFERENCE MANUAL (2010)

-33-



Fear that participation in the prosecution will anger the defendant and end the
relationship.

Possible Responses:

Help the victim understand that the defendant’s claim that the criminal prosecution is
destroying the relationship provides another way for him to deny responsibility for the
crime.

Fear that the court case will be harmful to the children can be well-founded
depending on the circumstances. Children may have been victims or witnesses to
the abuse.

Possible Responses:

o Tell the victim that the greatest threat to the lives, safety and emotional well-
being of the children is the defendant's violence or criminal act.

o Tell the victim that it is important for her children to see the violence in their
household handled seriously and stopped, to alleviate their fears for her and
their safety.

o0 Help the victim understand the serious, long-term impact that violence may
have on her children.
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Fear of not being believed by the judge or jury.

Possible Responses:

o Emphasize all the efforts that will be made to prosecute the case effectively.

o Explain that the victim is not the only voice in the case. Ask the prosecutor to
explain about other witnesses, corroborative evidence, exhibits, and physical
evidence, but be careful not to provide information that could affect the
witness’s testimony.

o Tell the victim that it is not her role to convince the judge or jury but to simply
tell the truth.

0 Be realistic about possible outcomes. Ask the prosecutor to explain that no
trial is a sure thing. Explain that juries can be unpredictable and judges
temperamental. Review case strengths and remind the victim that regardless
of the outcome, she is sending a message that the defendant cannot
intimidate her, that many others believe that he has committed a crime and
should be held accountable.

o Remind the victim of her own strength and courage. Tell her that participation
and testifying will help build confidence for taking other important steps toward
safety and recovery.

Humiliation

Possible Responses:

o Discuss protections in the courtroom including the rules of decorum. Explain
rules against badgering a witness and the objections the prosecutor can make
to defense questions.

o Remind the victim that court is very different from the dramatics portrayed on
television.

0 Reassure the victim that it is human to not remember every detail and that she
will be prepared for testimony and trial.
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Financial dependence on the defendant.

Possible Responses:

0}

Validate these concerns and explain sentencing options. Explore with the
prosecutor the possibility of a sentence that does not involve incarceration and
addresses the victim's concerns.

Remind the victim that the defendant threatened the family's financial well-
being when he committed the crime.

Make referrals to social services, legal, and financial assistance agencies.

Belief that the defendant has changed and will never abuse again.

Possible Responses:

0}
0}

Remind the victim that the defendant made similar promises in the past.
Explain that defendants often promise to reform only to persuade victims to do
what they want and to avoid legal consequences for their actions.

Ask the victim what steps the defendant has initiated in the past to change his
behavior.

Ask the victim if her heart wants to believe his promise but her head tells her
not to.

Educate the victim about the Power and Control Wheel and the cycle of
abuse.

Explain that the prosecution cannot back down, especially since that may only
reinforce defendant beliefs he can get away with hurting her.

Discuss the possibility that participating in the case may empower her.

Fear of re-traumatization obligates the advocate to distinguish between the victim's
manageable discomfort and unmanageable trauma. If the victim is visibly upset by
discussing the events but can discuss them, she may be able to testify in court.

Possible Responses:

0}

0}

0}

Explain the players and processes and, then, the similarities between retelling
the events to an advocate and retelling them to a larger audience.

Discuss the rules defining what questions are allowed by the prosecutor and
defense attorney, and what types of conduct attorneys may exhibit.

If the victim appears traumatized, don't pressure her. Make appropriate
referrals to assist her decision on testifying and encourage her to discuss
concerns. Do not discuss the victim's counseling or make notes concerning
counseling.
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Victims Who Will Not Participate in the Criminal Justice Process

If the victim is adamant about not testifying, acknowledge the difficulty of her situation
and the decision. Let her know whether the Commonwealth plans to continue with the
case without her cooperation and — after discussions with the prosecutor — whether
she will receive a summons to testify. It is important to maintain sensitivity in choice of
words and tone of voice. The use of pressure and coercion under the guise of
prosecutorial intervention should be avoided. The advocate should create a safety plan
with the victim, remind her that her door is always open for this or future cases, and
convey that other victims have returned for help when they are ready.

Restraining Orders*

Each court has protective authority against abuse, and can issue restraining orders,
often referred to as “209A orders,” “abuse prevention orders,” or in probate cases
involving divorce “domestic relations protective orders.” The courts may issue orders
that prohibit abuse, require the defendant to refrain from contacting the plaintiff, or to
vacate and stay away from the plaintiff's home or workplace. In some instances, courts
may award temporary custody of a minor child to the plaintiff, and may order temporary
support payments. The restraining order process is used only to protect persons from
abuse, and it is not appropriate to use this process for mediation or reconciliation.

To obtain a restraining order, a preponderance of the evidence must show that the
plaintiff has a reasonable fear of “imminent serious physical harm.”
Chapter 209A, the Massachusetts Abuse Prevention Statute

Section 1 - definitions

Abuse is defined as the occurrence of one or more of the following acts between family

or household members:

(a) attempting to cause or causing physical harm;

(b) placing another in fear of imminent serious physical harm; causing another to
engage involuntarily in sexual relations by force, threat or duress.

Family or household members are persons who:

(a) are or were married to one another;

(b) are or were residing together in the same household;

(c) are or were related by blood or marriage;

(d) having a child in common regardless of whether they have ever married or lived
together; or have been in a “substantive dating or engagement relationship,” which
shall be decided by courts in consideration of the following factors:

o the length of time of the relationship;
o the type of relationship;
o the frequency of interaction between the parties;

* Harassment Prevention Orders are discussed in the Sexual Assault section of this manual.
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if the relationship has been terminated by either person, the length of time
elapsed since the termination of the relationship.

Section 1 also discusses orders to vacate, specifying when a defendant is ordered to
vacate the home or workplace, he must surrender keys, must not damage any personal
belongings of the victim, and may not stop the mail or the utilities when vacating.

Section 2 states where restraining orders may be brought: in the court having
jurisdiction over the victim's current residence, or the court having jurisdiction over the
victim's former residence, if the victim left the home to escape abuse.

Section 3 describes the remedies to prevent abuse from re-occurring. Under its
provisions, the victim may seek an order:

(0}
o

That the defendant stop abusing the victim;

That the defendant refrain from contacting the victim unless authorized by the
court;

That the defendant vacate immediately and remain away from the household
(even if it is a multiple family dwelling) or workplace for one year,;

That awards the victim temporary custody of minor children. The award of
temporary custody is often contentious. Many defendants will often fight harder
to retain custody of children than they will against the restraining order, and at
times a spouse or partner may file a petition for a restraining order as a tactic to
gain advantage in a divorce proceeding. Essentially, the law allows for the award
of temporary custody by the District Court, but any Probate Court order regarding
custody or visitation automatically supersedes the District Court provision.
Advocates can learn whether there are pending probate matters such as custody
or visitation from information provided by the victim on the restraining order
application form.

When a victim with children seeks protection, many courts automatically send victims
with children to Probate Court to obtain a restraining order. This should not be done for
several reasons:

(0]

(0]

The law entitles the victim to seek a restraining order from any District or
Superior Court, including the Boston Municipal Court;

A victim traumatized by abuse and reeling from the decision to seek a restraining
order may be far from any decisions regarding separation, divorce, custody, or
visitation;

The logistics of going to another court and beginning the process all over again
may overwhelm the victim, particularly since there is only one Probate Court per
county, and the victim may not have either the transportation or the time to go
there.

Section 3 also contains provisions allowing courts to order temporary orders for support
for the victim, to pay the victim compensation for out-of-pocket expenses suffered from
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the abuse such as medical expenses, reasonable attorney's fees and property damage,
including the costs of getting the locks changed, etc. The law also allows that the
victim's current address be impounded by the court, that is kept confidential by the court
from the defendant and from the public.

Section 3A provides that the complainant (victim) must be informed that
proceedings under c. 209A are civil but violations are punished criminally, and that the
prosecutor's office must inform the victim about other pertinent criminal offenses such
as assault and battery, stalking, etc.

Section 3B provides upon the issuance of a temporary or emergency order by the
court, the court can order the immediate surrender of all guns owned, controlled, or
possessed by the defendant and immediate suspension and surrender of the
defendant's license to carry firearms or firearms identification card if there is an
immediate danger of abuse.

Section 4 concerns temporary orders. If the victim files a complaint under this section
and demonstrates an immediate danger of abuse, then the court can order sufficient
relief to protect her without the defendant being present through an ex parte hearing.
The court must give the defendant notice and an opportunity to be heard no later than
ten days from the issuance of the order. If the defendant does not appear after
receiving notice, the order will be extended for up to one year, so long as the victim
appears. After ten days, however, the victim may not wish to renew the restraining
order. The court has an array of conditions that it can order in such cases. Advocates
should inform victims that ordering the defendant to refrain from abuse will help protect
her even if she decides she wants the abuser back in the home. If he violates this
order, a criminal complaint can be issued giving her and the court further options.

Section 5 allows issuance of temporary orders by a judge after a telephone conference
to deal with emergencies that occur outside court hours. This step usually takes place
at the time when the police respond to the scene of the abusive incident.

Section 5A gives full faith and credit to restraining orders issued by other
jurisdictions when the victim files an out-of-state (or other jurisdiction) order with the
court along with an affidavit swearing that the order is currently in effect as written.

Section 6 details the powers of police to prevent abuse and assist the victim, which
includes a mandate that police remain in the dwelling for a time to ensure the victim's
safety. It allows police to drive the victim to the emergency room for medical treatment
and to shelter in another home. The police responding to domestic abuse calls must
give the victim written notice of protections contained in the Abuse Prevention law and
activate the emergency judicial response procedure if warranted. This section mandates
police to arrest defendants when the police witness or have probable cause to believe
that the defendant has violated a temporary or permanent restraining order. They may
also arrest those who have committed abuse as defined under the statute even ifitis a
misdemeanor, those who have committed an assault and battery, and those who have
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committed a felony. Arrest is the preferred response. The law protects police from civil
complaints regarding their behavior while investigating incidents under this chapter, so
long as they acted in good faith.

Section 6 also details the procedures following the defendant’s arrest and release on
bail. The law requires the court, if the victim so requests, to issue the defendant a
written order to stay away from the victim and to give the victim a copy of the order.
The court must use all reasonable means to notify the victim upon the defendant's
release.

Section 7 allows for the entry of the defendant's name into a statewide database if a
restraining order is issued or violation of that restraining order occurs.

Section 8 defines the means by which the victim's personal information—residence,
telephone number, workplace name, address, and telephone number—is kept
confidential. Clerk Magistrates and their staff should tell victims to exclude this
information from their application and include it on the “Confidential Information Form.”
Victims should specify the persons authorized to obtain this information. Police,
prosecutors, victim witness advocates, domestic violence counselors, and sexual
assault counselors may seek this information if needed to carry out their duties.

Section 9 contains the standard complaint form used throughout Massachusetts.

Section 10 orders defendants who have been sent to a certified batterer's program to
pay a $300 assessment into the General Fund, unless they are indigent, in addition to
the cost of the program.

The Restraining Order Process

Step 1: If the police respond to the incident after court hours, the judge grants an
emergency, civil, temporary restraining order, a 209A, over the telephone.
If the order is granted over the phone, the victim must appear in court the
next time it is in session to extend the order. Or, during court hours, the
victim can file an application for a temporary restraining order with the
court. This order covers ten days, after which both victim and defendant
appear in court for a 209A hearing.

Step 2: The police serve a copy of the temporary restraining order on the abuser,
giving him notice to appear in court at the 209A hearing scheduled within
ten days.

Step 3: The victim must appear in court for the hearing. If she fails to appear, the

order expires. If the victim appears but the defendant does not despite
notification, then the order may be continued for up to one year. If the
police were unable to serve the defendant, then the order may be
continued for a short period to give time for the defendant to be notified. If
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both appear, the court conducts a hearing on the merits of continuing the
order. Both victim and defendant are given an opportunity to be heard.

Step 4: The protective order may be continued for up to one year. If the
defendant has not appeared in court and the order is extended, then the
police will serve the defendant with a copy of the extended order. If the
defendant does appear in court, then the clerk will give him a copy of the
extended order.

Step 5: If the defendant violates the restraining order, the victim should notify the
police immediately or call 911. Victims with ongoing cases or
relationships with an advocate, should also notify the advocate and/or
District Attorney's Office. Since a violation of a restraining order is a
criminal complaint, the police will attempt to arrest the defendant. If they
cannot locate the defendant, the police will apply for a complaint alleging
violation of a restraining order with either an arrest warrant or a summons
returnable for a specific day. In some cases, applications for complaint are
scheduled for a “show cause hearing” by the clerk.

Step 6: The defendant is arrested by the police or appears in court for
arraignment, if a complaint was issued. If the defendant is released on
bail, the court may give an oral or written stay-away order to the
defendant.

209A Court Forms

The Complaint Form & Affidavit. Page one should contain all the information the
judge will need to decide whether to issue a restraining order. It is important that the
victim provides specific details about the alleged abuse and signs the Affidavit (which is
on the back of page one). The second (separate) page records past or ongoing
proceedings involving the children of the parties, including divorce, paternity, or support
actions. Parts A and B must be completed even if the victim is not requesting any
orders regarding children.

Defendant Information Form. This provides information needed to serve the
defendant with a copy of the restraining order — important for the victim's safety. The
victim should be encouraged to list all locating information available regarding the
defendant's work, home, family and friends so that the police can serve the order and
the victim can be spared multiple returns to court while police are trying to locate the
defendant.

This form can warn the police about firearms, past history of violence or other safety
risks to the officer who will serve the order. If the judge issues a restraining order, this
form must be given to the police along with their copies of the order. This can be a
critical safety issue for both victim and police. Courts should keep a copy of the form in
the case file.
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Affidavit Disclosing Care or Custody Proceedings. This page must be completed by
victims who, on page one of the complaint form, indicated that they have children.

Confidential Information Form. This form contains the victim’s contact information,
which must be kept confidential. Advocates may need to fill out a “Request for Access
to Confidential Information Form.”

Abuse Prevention Order (2 pages). This is the official record of the judge’s orders.

Return of Service. This form is used by the police department to indicate whether he
served the abuse prevention order on the defendant.

The Advocate’s Role in the Restraining Order Process

The primary role of the advocate is to provide assistance in obtaining a restraining order
— explaining the process, helping to complete the complaint, standing with the person
throughout the proceedings, and aiding and supporting them in whatever way possible.
Advocates often are helpful in reminding the person of relevant facts and particular
circumstances that would assist the court in issuing the order. Advocates can also:

e Explain courtroom logistics; where she will go when the judge calls her to the
bench; what to expect from the judge’s questions, the etiquette of addressing
the judge as “Your Honor” and waiting until spoken to.

e Usually it is the victim’s choice whether the advocate accompanies her to
speak to the judge. The advocate is there only for support, although he may
respond if the judge questions him.

e Encourage victims to talk about the most recent incident of abuse, any past
abuse, and whether or not they are in fear, when they speak to the judge.

e Explain, for the victim’s safety, that she should tell the court about any
weapons owned by the defendant.

SAFEPLAN®

SAFEPLAN is a partnership program between MOVA and community-based domestic
violence programs. SAFEPLAN collaborates with the District Attorneys’ Offices,
criminal justice agencies and social service groups. SAFEPLAN provides certified
advocates to victims of domestic violence that seek court intervention and protection.
SAFEPLAN advocates are based in many district and probate courts throughout the

® Information from the MOVA Website: www.mass.gov/mova
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Commonwealth. SAFEPLAN advocates specialize in assisting victims with the
restraining order process and they provide court advocacy and referrals. All
SAFEPLAN services are free of charge.

SAFEPLAN advocates work in collaboration with the victim-witness advocates
employed by the District Attorneys. While victim-witness advocates assist victims in
obtaining restraining orders, they also assist victims throughout the entire criminal
justice process. SAFEPLAN advocates primarily assist victims with advocacy involving
the restraining order process. Victim-witness advocates and SAFEPLAN advocates
work together to ensure that domestic violence victims receive comprehensive and
coordinated services.

Post-Restraining Order Issues

Prepare the victim to wait until the Clerk's office can complete the order. During that
period, the advocate can discuss the following issues.

o0 Explain the service and return date, usually ten days.

o0 Once the victim receives a copy of the order, she should keep a copy with her at
all times. She should also photocopy the order and keep a copy in a safe place
accessible to her if she has to flee.

o0 Explain that the restraining order is civil but violations are criminal and cause for
arrest.

o0 Explain that if the victim wants to vacate the order, she must come to court.
However, the victim should consider the danger factor and a safety plan. Urge
the victim to consider the “refrain from abuse only” option.

o Invite the victim back and explain that even if she decides to vacate the order,
that she may obtain another one if she needs to and an advocate will provide
support.

o Explain that only the defendant can violate the order: its provisions do not bind
her. In cases where she initiates the contact, third parties could call the police
and the defendant could still be arrested for violating the order. The duty to
comply rests upon the defendant. The duty to remove the restraining order and
report violations rests largely with the victim.

o Depending on office procedure, photograph any injuries observed or send the
victim to the police to have the injuries photographed. Since injuries like bruises
may not appear for several days, the advocate may have to arrange for the victim
to return for photographs.

o Conduct a lethality assessment.
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0 Make a safety plan for this victim and referrals for housing assistance, financial
counseling, shelters, counseling, hotline numbers and support groups.

0 Make copies of the applications for restraining order.
o Discuss Victim of Violent Crime Compensation application.
o Ensure contact information, including contact information through third parties.

o Conduct follow-up calls, regarding the victim's well-being, her access to services
and to reiterate the importance of following her safety plan.

o In cases that involve mandated reporting, check that the necessary reports have
been filed by police or medical personnel with DCF, Executive Office of Elder
Affairs, or the Disabled Persons Protection Commission.

The Ten-Day Hearing

After the emergency order has been issued in the defendant's absence, a number of
events may occur. First, the police make an effort to serve the defendant with a copy of
the restraining order and notice of the ten-day hearing. If they cannot accomplish this,
the restraining order is not effective. Much depends upon the quality of locating
information provided and the vigorousness with which the police department pursues
this task. Advocates can help the process by calling the domestic violence officer in the
police department to monitor whether the orders have been served. If they have not,
the advocate can contact the victim for additional information about the defendant’s
whereabouts and to discuss safety concerns. In many circumstances, the defendant
learns about the restraining order from the victim herself. If he appears in court on the
day of the hearing, he is considered to have received notice, regardless of police
contact. If there is no indication the defendant received notice and he does not appear,
some judges will postpone the hearing for another ten days, order service by mail at the
last known address, and then extend the order for a year.

Frequently, the defendant will appear with the victim who wishes to vacate (remove) the
order. In these situations, the advocate should speak to the victim alone and arrange a
safety plan. Seek assistance from a court officer, if necessary, to ensure this occurs.
Encourage the victim to have the order extended for one year, with the order that he
refrain from abuse. If the defendant keeps his promise never to assault her again, then
the order will lapse with no effect. If he does become violent, the law has additional
means to deal with the situation since any violations become criminal. Remind the
victim that the order is only a piece of paper and will not deter a defendant determined
to commit violence. Safety planning is crucial.
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Violations of Restraining Orders

When the police have probable cause to believe that an existing order has been
violated, they are required to make a warrantless arrest. If they cannot arrest him on
the scene or shortly thereafter, the police may go to court and obtain a warrant for his
arrest on the charge of violating a restraining order. The police can also apply for a
criminal complaint — calling for the clerk’s office to issue a summons returnable for a
specific day — but this option is not preferred since it presents increased danger. If a
summons has been issued in a case that raises concerns, the advocate should alert the
supervisor.

Under typical circumstances, the defendant is arrested and appears in court for
arraignment and a bail hearing. The prosecutor will rely on the advocate’s views on the
seriousness of the offense and danger presented by the defendant. This is a judgment
call separate from concerns voiced by the victim. Bear in mind the victim does not have
the advocate’s experience with multiple similar cases and may minimize the incident
once it is over. Be prepared at the bail hearing to act quickly if the defendant is
released or makes bail. Many offices have a protocol for notifying victims of domestic
violence at this point. If the defendant is held on bail, advocates must ensure that the
bail notification procedures are in place so that notification may be made quickly.

In addition to, or in lieu of criminal proceedings, the court may enforce a restraining
order through civil contempt. The purpose of civil contempt proceedings is to coerce
compliance with the order, not to punish the defendant for violating the order. Such
proceedings sometimes are used to enforce provisions of the order requiring the
defendant to do something such as turning over car or apartment keys.

Lethality and Risk Assessments

Risk assessment involves identifying and examining an abuser’s past behavior to
assess his capacity and likelihood for serious or lethal violence. There are various tools
used to conduct lethality and risk assessments, but the basic factors are often similar.
When speaking to the victim, ask her to think carefully about these factors and whether
or not they pose significant risk in her situation. It is important for the victim to give
more detail than a simple “yes” or “no” when discussing each factor. When risk
assessment identifies a dangerous situation, you must do a safety plan and discuss the
situation with your supervisor.

These factors are difficult to discuss — they involve sensitive topics designed to make
the victim recall past abuse to help predict future behavior.

A non-exhaustive list of factors to discuss:

e Threats
0 Has the abuser threatened you, friends, family or co-workers?
o0 What was the specific content of the threat(s)?
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o Did you believe the threat(s)?
o0 Are the threats detailed and specific?
o Does the abuser have the means to carry out the threat(s)?

e History of Violence
0 Has the violence increased in frequency or intensity?
Was attempted strangulation involved?
Were objects/weapons used during violence?
Have you ever had a head injury as a result of the violence?
Any violence during pregnancy?
Any sexual violence?
Any violence toward children, family members, others or pets?

O O0O0OO00O0

e Weapons/Alcohol Drug Use
o Does the abuser own or have access to weapons? Do you?
0 Has past violence included the display, use or threat of weapons?
0 Does the abuser use alcohol or drugs?
0 Are alcohol or drugs used often, or in a noticeable pattern?

e Stalking
o0 Does the abuser “check-up” on you? Or follow you when you leave
home?
o Does he invade your privacy, such as by reading your mail or listening to
phone calls?

o0 Does the abuser ask others about your whereabouts?

The Safety Plan

A safety plan should be developed for every victim of domestic violence and other
victims when circumstances warrant—e.g., cases involving gang violence. Safety plans
allow the victim to think carefully about measures that she can implement to protect
herself and her children, even if she chooses to stay in the relationship. Beyond the
direct benefits of having a detailed safety plan in place, the process helps victims accept
the reality of her danger.

Advocates can support and educate the victim by going through the steps with her,
examining each option carefully, and reminding the victim that she cannot control the
batterer's behavior, only her response to it. Never attempt to reassure a victim by over-
ruling her judgment. Some victims believe the defendant will never follow through on
their threats; others are not in a condition to assess the level of risk accurately. Do not
abandon the discussion on the victim’s assurance that she feels safe. One approach is
to comment, “I know you feel safe but I'm fearful for you because....”

Reading through safety needs can help the victim start the planning process.
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Safety before or during a violent incident.

AN VN N N N NN

<\

How can you get out of the house if you need to?

Teach children not to get in the middle of a fight.

Do you have a place to go in mind in case of an emergency situation?

Are car keys and money easy to grab?

Do you have a bag packed, kept in a secret place, but easily accessible?

How can the children be safe? Should they leave? Where to?

Does someone know when to call the police?

Where is the safest place in the house to be during an argument e.g., away from
weapons, such as the kitchen and knives or places you might be trapped?

Do the children know how to call 9117

Safety if there is time for planning.

Where can you go — for a short time or indefinitely?

Where can you keep money, phone numbers, important papers, clothes, an extra
set of keys?

Who can you talk to who will help you—friends, relatives, a battered women's
hotline? How much can you tell the children, and when.

Safety in the house when he's not living there.

v

AN

AN

Have you changed locks, reinforced doors and windows, made sure smoke
alarms are working?

Can someone come and stay with you for a while?

Do the children, babysitters, and neighbors know specifically when to call the
police?

Are phone numbers taped by the phone?

Check in regularly with someone; what should they do if there is no call at the
regular time?

Do family members, schools and your church know that you are living apart, and
that the children are not to supposed to go with your partner?

Safety with a protective order.

AN

Protective orders do NOT work in all situations, but it is a good idea to have one.
The court can order the abuser to move out or stay away from you, the children,
your house, work, school.

Orders can give the victim custody of children, set up visitation and order child
support, give the victim control of a car or other property, or order the abuser to
pay for damage. Give copies of the orders to the children’s school, child care
facility, your employer and keep a copy with you.

Call the police if he violates the order.

If he has an open criminal case, even if it is unrelated, let the District Attorney's
Office know about the no-contact order.
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v

Let the police or the prosecutor's office know of intimidation attempts.

Safety on the job and in public.

v

AN

AN

Tell employers about the restraining order so appropriate steps can be taken if
the defendant appears.

Use the receptionist or a co-worker to screen telephone calls.

Exercise caution when leaving work, such as leaving the building with a group of
people and letting people know when you are leaving and due to arrive home.
What can you do if the defendant accosts you on your way home?

What safety precautions can you take while waiting at the bus stop or train stop?

Safety and drug or alcohol consumption.

v

v
v

Understand the use of any alcohol or other drug can reduce your awareness and
ability to act quickly to protect yourself.

The abuser's use of alcohol or other drugs may be an excuse for violence.

Think about consuming alcohol in a safe place with people who understand the
risk of violence and are committed to your safety.

How can you protect yourself and your children if your abuser is consuming
drugs or alcohol?

Note that the legal outcomes of using illegal drugs can be disastrous in terms of
potential losses for a battered woman.

Safety and your emotional health.

AN

How can you enhance and preserve your emotional well-being?

Use the referrals offered by the advocate and get the numbers of support
hotlines.

If you are thinking of returning to the batterer, discuss your safety plan with
someone you trust.

If you need to communicate with a batterer, only do it through a third person.
The statewide domestic violence multi-lingual hotline SAFELINK (1-877-785-
2020) offers links to battered women's shelters, counseling referrals, information
about domestic violence, and direct advocate support.

Find something you like to do for yourself. You deserve to have happiness.

Checklist for Implementing A Safety Plan

What | need to take when | leave:

Identification for myself and my children including:
v Driver's license
v'Birth Certificate(s)
v Passport(s)
v’ Social Security Card(s)
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v Green Card/Work Permits

v'Health Insurance/Welfare/ Medicaid Card(s)
Financial resources:

v'Money

v Bank Book(s)

v/ Credit Cards(s)

v Checkbook

v'ATM cards

v'Food Stamps

v'Welfare checks or other state/government-issued checks
Important papers:

v'Lease or rental agreements

v"House deed

v'Mortgage payment book

v'Insurance papers

v"Medical records for the whole family

v'School records

v’ Divorce/Custody/Support documents

v’ Car payment book (if you own or are taking that car)
Miscellaneous:

v’ Keys to house, car, office, safety deposit box, post office box, etc.

v'Medications

v Clothing, jewelry and other valuables

v'Address (phone numbers) book, pictures, picture albums

v ltems of special sentimental value

v’ Children's favorite toys and /or blankets

v'Medications/eyeglasses/hearing aids/canes/wheelchairs

Important telephone numbers: Call 911 for all emergencies.

Police Department:

Battered Women's Shelter:

Victim Advocate:

Other:

SafeLink: (877) 785-2020

SafeLink is a 24-hour, multilingual, statewide domestic violence hotline answered by a
trained advocate. SafeLink connects callers to emergency shelter programs. SafelLink
is a resource for all domestic violence victims, and it is designed to complement, but not
replace, other services.
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Domestic Violence Shelters and Service Providers

The primary goal of domestic violence shelters is to provide counseling and services to
domestic violence victims and their children. Domestic violence agencies often assist
victims with relocation efforts, job training, finding employment and obtaining financial
assistance. When available, some agencies provide residential shelter to victims and
their children. Most shelters and agencies provide education, outreach and prevention
services in the community. Often these agencies provide training and assistance to
medical and law enforcement personnel to explain the dynamics of abuse.

Many shelters and agencies have trained advocates that assist the victim with obtaining
restraining orders, filing complaints and participating in the criminal prosecution. It is
important to remember that all advocates are working toward the common goal of
assisting the victim. The primary focus of any advocate is to ensure that the victim’s
needs are being met, regardless of where the advocacy is based.

The Address Confidentiality Program

The Secretary of the Commonwealth administers the “Address Confidentiality Program,”
which was established by law to assist survivors of domestic violence, sexual assault
and stalking. The Address Confidentiality Program (ACP) provides a means for victims
to use a confidential address to help prevent the perpetrator from locating them.
Participants must have relocated recently to a new address that is unknown to the
perpetrator.

To be certified as a program participant, the applicant must show that disclosure of his
or her address threatens the safety of the applicant or the applicant’s children. The
ACP allows the program participants to use a substitute mailing address when
interacting with government agencies. The substitute address is used as the
participant’s legal residence, mailing address, work address and/or school address.
This program protects the participant’s true location, but it allows government agencies
to disclose public records that include address information. The government records do
not include the victim’s true location.

How the ACP works:

Victims of domestic violence, sexual assault and stalking can participate in the program.
Program staff assigns a substitute address to the participant to be used as the
participant’s legal mailing address. ACP staff retrieves the participant’s mail and
forward it to the participant’s actual physical location.
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How to contact the ACP: 1-866-SAFE-ADD

ACP

P.O. Box 9120

Chelsea, MA 02150-9120
(617) 727-3261
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Sexual Assault Victims

Sexual assault is forcing another person into sexual acts. Sexual assaults may involve
touching, fondling, contact between the mouth and either the victim’s or the abuser’s
genital area, and putting body parts or other objects inside the victim’s body. Some
victims are sexually assault by strangers. Most victims, however, are sexually
assaulted by someone they know — family members, friends, romantic partners,
acquaintances, or dates. It is important to remember that rape and other sexual crimes
can occur within an intimate relationship. Whatever the circumstances, no one asks or
deserves to be sexually assaulted.

The Aftermath

When the victim goes to an emergency room for treatment immediately after the attack,
she is usually in a state of shock. This can manifest itself in expressiveness — crying,
trembling, yelling — or non-expressiveness. Non-expressive victims appear coherent,
logical and matter-of-fact in contrast to expressive victims who experience difficulty
making any decisions or talking about the incident. Regardless of the victim’s affect,
she is likely to experience a range of reactions. Sexual assault is a highly traumatizing
experience with potentially lifelong effects for almost all victims.

Many factors influence an individual's response to, and recovery from, sexual assault,
including, but not limited to:

the victim’s age and maturity;

the victim’s social support network;

the victim's relationship to the offender;

the response to the attack by police, medical personnel, and victim advocates;
the response to the attack by the victim's loved ones;

the frequency, severity and duration of the assault(s);

the setting of the attack;

the level of violence and injury inflicted;

the response by the criminal justice system;

community attitudes and values; and

the meaning attributed to the traumatic event by the victim.

Common Reactions to Sexual Assault

Fear. The crime of sexual assault directly threatens the life and physical being of the
victim. In the aftermath of terror that she will be maimed or killed, the victim may fear all
men, refuse to be alone, in the dark, or in crowds. She may fear that the assailant will
return, that no one will believe her, that she has been ruined for any future normal
relationship, etc.
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Self-blame. The victim often blames herself for the assault especially if she knew her
assailant. She can blame herself for being in the wrong place at the wrong time -a
belief often supported by remarks of friends and family members. Self-blame can also
serve the purpose of convincing victims that they have some control over their lives.

Loss of control. Victims frequently continue to feel as helpless as they did during the
attack, to be tortured by the sense they could not control what was happening to their

own body. The result is hopelessness: one can do nothing to prevent something bad
from happening or to positively influence the environment.

Humiliation. Having the most intimate parts of one’s body exposed and touched
against one’s will, frequently injured, is extremely degrading. The victim may believe
everyone knows or will learn she was violated, that her private shame will be forever
made public.

Denial/Shock/Numbness. Victims may not be ready to accept the fact that someone
has just violated them. Denial — when mind and body disconnect in self-defense —
may serve to protect the victim immediate physical and emotional pain. Symptoms
included overwork, work avoidance, isolation from family and friends, sleeplessness or
too much sleep, etc.

Anger. Fury may frequently overcome the victim -- toward the assailant, herself, men
or women in general, society, etc.

Helping the Sexual Assault Victim

Patience and sensitivity are key to helping the sexual assault victim cope with the
trauma and shame she is experiencing. Keep the following guidelines in mind:

e Speak in privacy. The victim will already feel embarrassed and shameful about
discussing the assault. A private room may help put her more at ease.

e Avoid blame. Advocates should think carefully about the language they use.
Asking a “why” question such as “Why didn't you scream?” implies blame and is
irrelevant. Explain that questions asked during the criminal justice process are
likely to feel judgmental or intrusive, to even have the potential to re-traumatize
her.

e Be supportive. The victim is likely to feel quite unstable at this time. Let her
know that you care and that you are available should she have any questions.
For example, “I know that you're probably feeling shaky right now. | admire you
for being so strong.”

MDAA VICTIM-WITNESS ADVOCATE REFERENCE MANUAL (2010)
-54 -



e Be attentive. It often comforts a victim for others to check up on her regularly
but the advocate must respect boundaries. Physical contact may be experienced
as painful or upsetting, and can even trigger reliving the crime itself.

e Beinformative. Knowledge is power. The victim will feel more in control of the
situation knowing the options. Information about the case should be
accompanied by referrals to sexual assault crisis counseling. Avoid giving
advice; the victim should be encouraged to make decisions herself.

Terminology and Legal Issues

Sexual Assault Nurse Examiners (SANESs) are experts specifically trained and
certified to perform forensic medical-legal exams on persons age 12 and over®. The
SANEs are available by beeper and respond immediately to designated facilities to care
for victims of sexual assault. The SANEs document the assault by providing the
necessary medical exams, testing and treatment, and collecting evidence using the
Sexual Assault Evidence Collection Kit. SANESs also testify at trial.

The Sexual Assault Evidence Collection Kit refers to a set of protocols followed as
part of the medical examination of the rape victim in the immediate aftermath of the
rape. Its purpose is to acquire trace evidence such as hair or semen that the rapist may
have left on the body or clothes of the victim. It is usually performed by SANESs or
emergency room personnel. The kit involves combing of pubic hair, taking vaginal
swabs to obtain semen samples, and taking photographs to document physical injuries,
among other procedures. The victim may decline the entire exam, or any part of it, at
any time. The decision to conduct an exam is unrelated to the victim’s decision to
report the crime.

The SANE Response Team consists of SANEs administering the medical-legal exams
and the Rape Crisis Center Community-Based Counselors delivering the immediate
crisis intervention and support, as well as medical and legal follow-up through
counseling and advocacy.

The Rape Shield Law (M.G L. c. 233, § 21B) provides that a victim's prior sexual
conduct is not admissible evidence in court. One of the biggest factors prohibiting the
disclosure of rape to law enforcement is the victim’s reasonable fear that her entire
sexual history will be exposed and dissected in court by defense lawyers. The Rape
Shield statute provides victims with some protection against this personal invasion. The
only two exceptions to this rule are the existence of a previous sexual relationship
between the victim and the defendant, or the possibility that another sexual experience
could have caused the victim’s physical condition. Any evidence introduced under the
above exceptions first must be reviewed by the trial judge.

® There is a separate pediatric SANE protocol for those victims under the age of 12.
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This law applies to the following crimes:

Indecent A&B on a child

Indecent A&B on a mentally retarded person
Indecent A&B

Rape

Rape of a child with force

Rape and abuse of a child

Assault with intent to commit rape

e Assault with intent to rape a child

The Statute of Limitations (M.G.L. c. 277, § 63) determines the statute of limitations
for all crimes. In general, the statute of limitations for a crime is six years from the date
of the crime. Murder, and certain sex offenses involving a child, does not have a statute
of limitations. Generally, rape and assault to rape have a 15-year statute of limitations.
Determining when the statute of limitations commences, and what time period applies,
are very complex legal determinations that must be made by the assistant district
attorney and his/her supervisor. An accurate statute of limitations determination
considers numerous factors, particularly with sex offenses, such as the age of the victim
at the time of the offense, the specific crimes applicable, and when the crimes were
discovered. An advocate must be careful not to discuss, hint at or guess the statute of
limitations when dealing with a victim.

The Dwyer Protocol (formerly known as the Bishop/Fuller protocol). The Dwyer
Protocol refers to how the court handles a defendant’s request to review the counseling
records (mental health and rape crisis counseling records) of a victim or witness that are
in the possession of a third party. The counseling records sought may not be limited to
the counseling related to the crime — the defense may try to obtain records and
information relative to any counseling that the victim or witness ever had. The SJC
designed the Dwyer protocol to provide “a reasonable opportunity for defense counsel
to inspect pretrial presumptively privileged records produced by a third party, subject to
a stringent protective order.”

The Dwyer protocol includes a provision that requires victims and witnesses to receive
written notice that the defense counsel has requested to see their records. Victims and
witnesses have the right to be heard, or to have representation at a hearing. The
District Attorney’s Office represents the Commonwealth — not the victim, but the victim
is entitled to have an attorney. The Victim Rights Law Center provides free, statewide
representation to victims in Dwyer proceedings.

The Victim Rights Law Center can be reached at 617-399-6720, or toll-free at (877)
758-8132.

Prior False Accusations. In certain, special circumstances, the defendant accused of
sexual assault is entitled to introduce evidence of the victim or witness’ prior false
accusations of sexual assault. So-called Bohannon motions are based on the allegation

MDAA VICTIM-WITNESS ADVOCATE REFERENCE MANUAL (2010)
-56 -



that the victim has made prior false complaints. The judge conducts a hearing to
determine whether there are special circumstances that justify allowing the evidence of
prior false allegations. The Bohannon exception is narrow, and applies only in “unusual
fact situations where justice demands.”

First Complaint Witness. The first complaint witness is unique to sexual assault
cases. Formerly known as the “fresh complaint” witness, the Supreme Judicial Court, in
2005, renamed the doctrine the “first complaint” doctrine.

A witness to a sexual assault victim’s “first complaint” of the crime may testify regarding
the:

e Facts of the first complaint;

e Details of the crime; and

e Circumstances surrounding the disclosure of the first complaint.

First complaint testimony cannot be used to prove the truth of the criminal allegations.
First complaint testimony is used solely to assist the jury in assessing and determining
the victim’s credibility regarding the sexual assault. First complaint is used typically
where the facts of the assault are disputed, or where consent is an issue in the case.
Only one witness, the first witness told of the assault, is permitted to testify. Substitute
first complaint witnesses are allowed in specific circumstances when a judge, in his or
her discretion, allows a substitution.

The first complaint withness may be a civilian, dispatcher, law enforcement official,
investigator, victim-witness advocate, medical personnel or any person that was the first
person the victim told about the sexual assault.

It may be that, as an advocate, you are the first person that the victim goes to,
particularly if there is a pre-existing relationship. The first complaint witness should
document the exact words spoken by the victim — even inconsequential information may
be crucial to provide a full and accurate picture.

Harassment Prevention Orders, Chapter 258E

Chapter 258E is new legislation that was enacted to provide criminally enforceable
protective orders to victims of harassment and sexual abuse, regardless of whether the
victim and the attacker have a relationship. This new law became effective on May 10,
2010. Prior to this law, a victim of abuse could petition for a restraining order only if the
abuse was a family member, someone living in the victim's home, or someone with
whom the victim had a “substantial dating relationship.”” The harassment prevention
order law allows a victim to obtain a civil restraining order against a menacing stranger
or acquaintance.

" See the 209A Restraining Order Process in the Domestic Violence section of this manual.
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Chapter 258E defines “Harassment” as:

1. Three or more acts of willful and malicious® conduct aimed at a specific person
committed with the intent to cause fear, intimidation, abuse or damage to
property and that does in fact cause fear, intimidation, abuse or damage to
property; or

2. An act that:

a. By force, threat or duress causes another to involuntarily engage in sexual
relations; or

b. Constitutes a violation of section 13B, 13F, 13H, 22, 22A, 23, 24, 24B,
26C, 43 or 43A of chapter 265 or section 3 of chapter 272.°

A violation of a civil harassment order is a criminal offense. The process for obtaining
an order is similar to the 209A process discussed in the Domestic Violence section of
this manual.

Sexual Assault Involving Male Victims

The effects of sexual assault can vary according to the victim assaulted. Male sexual
assault victims tend to experience profound shame along with difficulty in resolving their
inability to resist the assault and confusion about their role. While historically, males
have avoided medical or legal assistance unless seriously injured, public education has
prompted more victims to come forward. Some male victims experience an involuntary
physiological response to the assault such as stimulation or ejaculation, which causes
additional confusion. Like female victims, male survivors must be reassured they were
victims of a violent crime that was not their fault.

& Chapter 258E defines “malicious” as “characterized by cruelty, hostility or revenge.”
% All of these violations listed are sex offenses.
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Characteristics Observed In Male Sexual Abuse Victims, by Ken Singer, LCSW:

Denial of Vulnerability

Confusion Regarding Sexual Orientation
Confusion of Emotional Needs with Sex
Gender Shame

Multiple Compulsive Behaviors

Physical and Emotional Symptoms
Pattern of Victimizing Self and Others
Boundary Transparency

Chaotic Relationships

Poorly Defined Sense of Self

Sexual Assault Involving Gay/Lesbian/Bisexual/Transgender (GLBT) Victims

There are few support services that specialize in GLBT victim issues. It may be harder
for these victims to turn to family and friends for support. These victims often fear
hostile reactions from law enforcement and the community. The advocate must not
make presumptions and assumptions regarding the victim, his/her sexuality, or gender
identity. While the dynamics of the case are often similar to other sexual assault cases,
the advocate may want to reach out to the few service providers that do specialize in
GLBT cases, and certainly provide the victim with such referrals.

Victim Rights Law Center

The Victim Rights Law Center (VRLC) is dedicated to advocating for the civil legal
needs of rape and sexual assault victims. The VRLC also assists attorneys and
advocates in providing legal services to these victims. The VRLC'’s philosophy is that
sexual assault impacts every aspect of the victim’s life, and through civil legal remedies,
the VRLC assists the victim in reclaiming her life to become a “survivor.” The VRLC
often coordinates with rape crisis centers to ensure that comprehensive services are
provided.

The VRLC provides free and confidential legal services for problems involving safety,
privacy, immigration, employment, education, housing and finances.

The VRLC can be reached at (617) 399-6720, or toll-free at (877) 758-8132.
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The Address Confidentiality Program

The Secretary of the Commonwealth administers the “Address Confidentiality Program,”
which was established by law to assist survivors of domestic violence, sexual assault
and stalking.*

Rape Crisis Centers

Rape crisis centers provide free counseling and advocacy services, as well as legal
assistance and referrals for services, to rape and sexual assault victims. Many centers
also provide education, prevention and outreach services in the community. Services
are usually provided to any female or male who is thirteen years of age or older.

Rape crisis centers are not normally focused on advocacy in the criminal justice process
— they are focused more on counseling the victim than on prosecution. Do not view this
as an impediment to criminal prosecution. Often the best and most appropriate referral
you can make is to a rape crisis center, where the counselors are focused on
empowering the victim and trying to resolve her fears. The support of a rape crisis
counselor may be vital to some victims maintaining the strength to proceed with a
criminal case.

In addition to advocate and police referrals, the victim may come into contact with a
rape crisis center if a Sexual Assault Nurse Examiner (SANE) is notified to conduct a
rape exam. Many hospitals that are not SANE sites have a policy of contacting a rape
crisis center when a patient discloses (or appears) to be a victim of sexual assault.

Rape crisis center counselors provide confidential support to victims, and unlike
advocates in the criminal justice system, they enjoy a legal privilege to keep
communication confidential (unless the victim provides written consent to the counselor
granting permission to disclose information).

1% The Address Confidentiality Program is explained in the Domestic Violence section of this manual.

MDAA VICTIM-WITNESS ADVOCATE REFERENCE MANUAL (2010)
- 60 -



Child Victims and Witnesses

Child abuse does not discriminate — it spans gender, racial, socio-economic and
demographic boundaries. Like domestic violence, child abuse rarely occurs as a single
incident, and it often manifests as a pattern of events. Sadly, abused children often do
not realize that there is anything wrong, or that their family situation is different and not
“normal.” Child abuse crimes raise special considerations, both within the criminal
justice system and within the context of families.

Specialize skills are necessary to interview and to interact with child victims and
witnesses. A team approach is critical to any investigation and case involving children.
The advocate must work closely with the prosecutor and other professionals trained to
handle child abuse cases — teamwork hopefully will mitigate the trauma of participating
in the criminal justice process.

Children come to the court’s attention through many doors. Child abuse can be
categorized in four ways: physical abuse, emotional abuse, physical/emotional neglect
and sexual abuse. Children may also witness a crime and be expected to provide
testimony, or they may be bystanders to events that affect them profoundly (although
they need not testify), or they may be dependents of an adult victim. In every situation
involving a child victim or witness, the advocate should take time and consult
with experts to determine the best individualized approach for each child.
Advocates must make extra effort to learn how to communicate effectively and
sensitively with young children.

The Sexual Assault Intervention Network (SAIN) Team

The SAIN Team is a collaboration of local agencies (public, private and community
partners) who work together to intervene in and to investigate cases of suspected
sexual and serious physical abuse of children. SAIN Teams also provide services to
victims and to non-offending family members. The SAIN Team goals are to keep
children safe, to prevent further harm, and to hold abusers accountable; SAIN Teams
promote safety, healing and justice for child victims and their families.

The SAIN Team typically includes well-trained staff from the Department of Children
and Families, state and local police, the District Attorney’s office, medical and mental
health consultants, the Children’s Advocacy Center, and the Massachusetts Pediatric
Sexual Assault Nurse Examiner Program®.

The SAIN Team reduces the number of interviews that a child victim must undergo.
Interviewing the child victim is a very specialized procedure that requires skill and
experience. Children are interviewed in a non-leading manner by a trained forensic

" The pediatric SANE program works with young sexual assault victims age 11 and under. The pediatric
SANE program is similar to the adult SANE protocol discussed in the “sexual assault” section of this
manual.
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interview in a child-friendly environment. New advocates are unlikely to be involved in
the SAIN process, but it is useful to have some knowledge of the SAIN Team and
protocol.

The non-offending parent or guardian of the victim must consent to the SAIN Team
approach. The interview is scheduled within ten days at the SAIN Team site — usually
a Children’s Advocacy Center or the District Attorney's office. A specially trained SAIN
interviewer interviews the child using a two-way mirror or closed-circuit television that
allows the team members to watch the interview. During the interview, the team
members can propose questions for the interviewer to ask the child, thus eliminating the
need for multiple interviews.

Children’s Advocacy Centers (CAC)

Children's Advocacy Centers (CACs) offer a multidisciplinary, team-oriented and child-
friendly model of responding to child sexual and physical abuse investigations. Each
county in the Commonwealth has a CAC. By coordinating investigations in one
location, the CAC can evaluate abuse allegations with regard to particular protective
concerns, mental health and medical needs, domestic violence risks, and prosecution
needs. The collaboration improves communication among child-serving agencies and
provides a more sensitive response to child victims.

Multidisciplinary investigative team interviews are the core of the CAC's operations.
Based on the SAIN protocol, cases referred to the CAC are investigated by
representatives from the Department of Children and Families, local police department,
District Attorney's Office, medical and mental health professionals, and others as
appropriate. The interviews include a pre-interview meeting, the child’s interview by a
specialist, a post-interview meeting among the team to discuss how each agency will
proceed, and a parent meeting.

The CAC may provide mental health evaluations conducted on-site by on-loan
professionals primarily from agencies contracted by DCF. Children in need of ongoing
treatment are referred to community-based services. Specialized medical evaluations
take place on-site conducted by physicians with specialized training. These
professionals participate in multidisciplinary team investigations and case reviews
whenever possible, and peer reviews may occur on a regular basis. The training of
physicians and other medical professionals is an integral part of the medical
component.

Mandatory Reporting of Child Abuse

Certain individuals such as doctors, nurses, police, social workers, child care workers,
most school personnel and firefighters are required by law (M.G.L. c. 119 § 51A) to
report suspected abuse or neglect of children. The report and the subsequent state
investigation are often referred to as the “51A and the 51B.” Mandated reporters who
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suspect that a child is suffering from serious physical or emotional injury due to abuse
or neglect must make an oral report to the Department of Children and Families, and
follow up with a written report in 48 hours. Once reported, DCF conducts an
investigation that either “substantiates” the allegation of abuse or does not. Each office
has a policy regarding mandated reporting, and the advocate should discuss each
suspected abuse situation immediately with a supervisor (prior to reporting the abuse to
the appropriate agency).

The law requires DCF to notify the District Attorney's Office in writing reqgarding
situations in which:

A child has died;

Has been sexually assaulted;

Has been sexually exploited;

Has suffered brain damage, loss or substantial impairment of a bodily function or
organ, or substantial disfigurement; or

e Has been repeatedly abused by a family member.

The advocate and prosecutor should read the 51A and B reports, which often contain
information vital to the prosecution of the case. Most prosecutors’ offices have
streamlined this process. If the advocate personally suspects abuse, she should
discuss the matter immediately with a supervisor.

Abuse reports may be made to the local DCF office during office hours, or to the toll-
free Child-At-Risk Hotline at 1-800-792-5200. Remember the written report is due
within 48 hours. The report to DCF will ask for the following information:

¢ Name, address, current whereabouts, sex, and date of birth or estimated age of
the reported child or children and of any other children in the household.

e Names, addresses and telephone numbers of the child's parents or other
persons responsible for the child.

e Principal language spoken by the child and the child's caretaker.

e The reporter’'s name, address, telephone number, profession and relationship to
the child. (Non-mandated reporters may request anonymity.)

e The full nature and extent of the child's injuries, abuse or neglect.

e Any indication of prior injuries, abuse or neglect.

e An assessment of the risk of further harm to the child and, if a risk exists,
whether it is imminent.

e |If the above information was given by a third party, the identity of that person,
unless anonymity is requested.

e The circumstances under which the reporter first become aware of the child's
alleged injuries, abuse or neglect.

e The action taken, if any, to treat, shelter or assist the child.
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Physical Indicators of Abuse:

e Difficulty walking or sitting

e Torn, stained or bloody underwear and/or clothing
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Genital/anal itching, pain, swelling, bleeding or burning
Frequent urinary tract or yeast infections

Venereal disease

Pregnancy

Frequent psychosomatic illnesses

Bruises and welts

Bruises on any infant, especially facial bruises.

Bruises on the posterior side of a child's body.

Bruises in unusual patterns that might reflect the pattern of the instrument
used, or human bite marks.

Clustered bruises indicating repeated contact with a hand or instrument.
Bruises in various stages of healing.

Immersion burns indicating dunking in a hot liquid (“sock” or “glove” burns
on the arms or legs or "doughnut" shaped burns of the buttocks and
genitalia).

Cigarette burns.

Rope burns that indicate confinement.

Dry burns indicating that a child has been forced to sit upon a hot surface
or has had a hot implement applied to the skin.

e Lacerations and abrasions

o

Lacerations of the lip, eye, or any portion of an infant's face.

0 Any laceration or abrasion to external genitalia.

e Skeletal injuries
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Rib fractures.

Fractures of the mandible, sternum or scapulae.
Skull trauma.

Spinal shaft fracture or spinal trauma.
Recurrent injury to same site.

Injuries caused by twisting or pulling.

Fractures of long bones.

MDAA VICTIM-WITNESS ADVOCATE REFERENCE MANUAL (2010)



e Head injuries
0 Absence of hair and/or hemorrhaging beneath the scalp due to vigorous
hair pulling.
0 Loosened or missing teeth.

Physical abuse indicators need to be considered along with the explanations provided
and the child’s medical history and developmental abilities.

Behavioral Indicators of Abuse:

Extreme fear for no apparent reason.
Inability to trust.
Anger and hostility.
Inappropriate sexual behavior.
Depression.
Guilt or shame.
Sudden drop in school performance.
Somatic complaints.
Sleep disturbances.
Eating disorders.
Behavior that is:
o Phobic or avoidant
0 Regressive
o Self-destructive
e Suicidal gestures or statements.
e Running away.
¢ Fire setting, fascination with fire

Indicators of Child Neglect:

Lack of Supervision
e Very young children left unattended.
e Children left in the care of other children too young to protect them.
e Children inadequately supervised for long periods of time or when engaged in
dangerous activities.

Lack of Adequate Clothing or Good Hygiene
e Children dressed inadequately for the weather.
e Persistent skin disorders resulting from improper hygiene. Children chronically
dirty and not bathed.
e Lack of medical or dental care.
e Children whose needs for medical or dental care are unmet.
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Lack of Adequate Nutrition
e Children lacking sufficient quantity or quality of food.
e Children consistently complaining of hunger or rummaging for food.
e Children suffering severe developmental lags.
e Constant fatigue.

Lack of Adequate Shelter
e Structurally unsafe housing or exposed wiring.
e Inadequate heating.
e Unsanitary housing conditions.

A cautionary note: In identifying neglect, observers should be sensitive to the fact that
some acts may not represent abuse but are simply practices within certain cultural
traditions and values. Because child-rearing behavior varies widely across families and
cultural groups, appearances of abuse are sometimes only appearances. Similarly,
poverty and neglect do not go hand-in-hand, despite the fact that the stresses of poverty
create many additional burdens on child rearing.

Disclosure of Abuse

Often child abuse is not apparent until a child discloses it. Disclosure of child abuse,
particularly sexual abuse, can take many forms and tends to be a process, not a single
event. Generally the child takes many steps forward and back as the facts emerge. A
child's response to being sexually assaulted may include recanting (denying) the
disclosure of abuse, repressing recall of the abuse, delayed reporting, abnormal
composure or continued apparent voluntary contact with the perpetrator — all reactions
that would seem exculpatory in an adult case. Often, prosecutors use expert testimony
to explain the child's reaction, which is further complicated when the accused is a family
member. A child is usually acutely conscious of the reverberating effects of disclosing
abuse and will feel responsible — and often be blamed — for the ejection of the
perpetrator from the home and the anguish displayed by other family members who
frequently hold the child victim responsible for the abuse.

Disclosure of abuse can result in a total upheaval of the child's life. Caregivers and
parents often initially disbelieve the child, minimize the acts or withdraw affection. The
suspected abuser may be arrested, causing havoc and recriminations. The child may
be removed from home and placed in foster care. Social service and legal system
responses may feel like punishment, prompting recanting of the disclosure. When
reporting has been delayed, find out why. A child victim may have tried to report
previously but the report was not documented. The child may have been threatened
with personal harm, harm to a loved one or public embarrassment.
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Children of an Adult Victim

Advocates sometimes come into contact with abused children during a criminal case
because they are the children of an adult victim. While they may feel conflicted
between their desire to support the victim and the need to protect the children, any
suspected abuse or neglect must be reported immediately to a supervisor. Children
may be at risk due to the circumstances of the underlying case, or due to the behavior
of the victim. Since reporting the children to DCF may further traumatize the victim, and
cause the victim to refuse to cooperate with the state, the advocate should seek the
advice of a supervisor in these circumstances. Each office has a policy regarding
mandated reporting situations, and it is best always to check with a supervisor in every
case.

Barring concerns about the children’s safety, advocates should understand that children
are usually a primary focus for the victim. She may need help in arranging for childcare
in order to cooperate with the prosecution. While the advocate cannot fill the role of a
babysitter, she can assist the victim with arranging for child-care, possibly at court.

Competency

The trial judge, in his or her discretion, almost always determines competency. The
child’s age is not a determining factor: very young children have been found to have the
capacity to testify. Any person of “sufficient understanding” is competent to testify,
regardless of age. An advocate’s observations and interactions with the child may be
able to assist with a competency determination.

Establishing competency for a child means that that the witness*?:

1) has the general ability or capacity to “observe, remember, and give
expression to that which she has seen, heard, or experienced;” and

2) has “understanding sufficient to comprehend the difference between truth
and falsehood...the obligation and duty to tell the truth, and in a general
way, belief that failure to perform the obligation will result in punishment.”

Children as Witnesses

While a team of seasoned advocates and prosecutors generally handle cases involving
child abuse, a new advocate may encounter less serious crimes that involve a child
witness.

12 Commonwealth v. Tatsios, 238 Mass. 322, 325 (1921).
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Considerations for working with a child witness in a District Court case:

Consider the child's age and developmental level before speaking to them.
Asking a preschooler to estimate exactly when an event took place is generally
unproductive because estimating time is beyond their capabilities. If timing is
crucial, advocates can ask questions which connect the issues to significant
events in the child's life, such as holidays or birthdays. Use age-appropriate
language. To determine the child’s capabilities, the advocate can ask questions
of the caregiver or seek expert advice. Remember that the prosecutor is
responsible for any questioning concerning the subject matter of the criminal
case.

Build a rapport with the child. Do not overwhelm the child. Make the child feel
comfortable with you and the setting. Try talking about a neutral topic to get the
child talking. Talk to a caretaker in advance about topics that are “good” and
“bad.”

Explain the advocate’s role in understandable language. Find out why the child
thinks he or she is there and try to clarify misunderstandings. Remember that
most beliefs about the criminal justice system come from television or the
movies, so the child may have either absurdly heroic or grossly negative
perceptions of the roles of judges, police and prosecutors.

Bring children to the courtroom, show them where they will sit while waiting to
testify, where they will sit when testifying, where the judge sits, and where their
loved ones will sit.

Introduce children to the court officers, and if possible, the judge.

Make them practice speaking loud enough.

Try to ensure that a child’s testimony is scheduled in keeping with the child's age
and routine.

Go over the oath with them.

Explain the need to say “yes” and “no” rather than shaking the head.
Give children permission to tell the truth and to use bad words.

Try to use words the child uses to explain body parts whenever possible.
When meeting with the child, let him or her set the pace.

Try to learn about the child’s interests, strengths, weaknesses and fears.
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e Try to find common ground to discuss that will put the child at ease.
e Be honest with the child about what to expect.

e Ask whether it is helpful for the child to carry a small toy or item of comfort when
testifying.

Homicide/Motor Vehicle Homicide Survivors

It is not likely that a new advocate will work on a homicide case. More likely, however, a
less-experienced advocate may be assigned to a motor vehicle homicide. The
homicide of a loved one is one of the most traumatic experiences a person can
encounter. When an advocate first connects with a family, it is often at a time when
funeral arrangements are being made and members are going through the early stages
of grief. Advocates must make every effort to accommodate the survivors, and to
ensure that their needs are met. While it may be a small gesture, offering to have the
initial meeting at a place where survivors feel comfortable, such as their home, may
make things easier for them. At the initial meeting, often it is best to let the survivors
lead the conversation — what they are ready to hear and discuss will be different in
every case.

Most importantly, try to ensure that the death of their loved one is not just “another
case.” In a motor vehicle homicide, avoid using the term “accident.” Always refer to
the incident as a “collision” or “crash.”

Allow the survivors to talk, to tell stories and to show pictures so that you get to know
their loved one. By demonstrating an interest in their loved one’s life, you will convey
that you care. Your interest, empathy and support will allow the survivors to better
utilize the assistance and services you offer. Also, be mindful that each survivor, even
within the same family, will have his or her own feelings, impressions and needs. It may
be helpful for you to acknowledge that it is acceptable and normal for people to feel
differently.

Prior to the first meeting, the advocate should try to gather as much information as
possible from the investigators and the prosecutor. What do investigators know about
relationship between the deceased and survivors? What are the facts and
circumstances surrounding the death? How was the family informed of the death and
their initial reaction? If the advocate does not know the answer, she should admit it, but
assure the family that she will attempt to find the answer and let them know.

Advocates should talk to the prosecutor to learn the provisions of the law surrounding
the charges brought against the defendant. The family may want to know the
maximum/minimum penalties that the defendant can receive. Make sure that the
information provided is correct. Misinformation can lead to false hopes that are
devastating to the family when the actual sentence is imposed. In particular, with motor

MDAA VICTIM-WITNESS ADVOCATE REFERENCE MANUAL (2010)
- 69 -



vehicle homicide cases, the family often is concerned about whether the defendant will
get his license back. Enlist the prosecutor's aid in dealing with the Registry of Motor
Vehicles to determine license revocation procedures.

It is imperative to maintain consistent contact with the family. Families generally will let
you know how much information and detail they want, as well as when they are ready to
hear it. Sometimes families want very little detail, while others want to know every last
detail. Be sure to keep the family informed of all court proceedings through written and
telephone contact. Explain each court proceeding thoroughly, which may mean
explaining it several times. Keep in mind that it is difficult for people in crisis to
assimilate information, so be patient with multiple explanations. If there is a
continuance or postponement of a court date, give the family as much advance notice
as possible.

Often family members request to see pictures of the scene, which should be
accommodated whenever possible. Since family members likely will be at trial, it may
be easier for them to see pictures beforehand in a more private environment.

Court proceedings and the advocate’s function should be described as clearly as
possible. Follow up the initial contact with a letter reiterating the information about court
proceedings, and including how and when they can reach the victim-witness advocate
office; don't assume they know the office hours. If there is a 24-hour number such as a
crisis line or support group number, include that information. Referrals to support are, in
fact, critical for this population; seek out assistance from fellow advocates or a
supervisor in gathering useful referrals.

For motor vehicle homicides, you can refer the family members to Mothers Against
Drunk Driving (MADD), which has a 24-hour helpline: (877) 623-3435;
http://www.madd.org.

For funeral arrangements, a list of funeral directors is available at www.us-
funeralhomes.com.

Advocates should familiarize themselves with the grieving process that survivors
of homicide often go through. Family members and significant others are likely to
express a range of emotions. Advocates must be prepared to listen and to empathize.
The family may want to talk about the deceased with the advocate, to show
photographs, tell stories, and show some the deceased’s personal effects. Itis
important to take the time to look at the pictures and listen to the stories. After a death,
roles within the family may change. Life can become “before” and “after,” for survivors,
meaning that all aspects of their life may be defined by the timing of the death. Itis
important that the family know that there is someone in the criminal justice system that
is comfortable with their pain and love for the deceased. When speaking for the
deceased with the family, the prosecutor or court personnel should refer to him or her
by name.
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Grief is the continuing process of mourning through which one learns to live with
loss.

Possible Grief Reactions:
¢ Denial
Anger
Guilt
Feeling of powerlessness
Numbness
Hypersensitivity
Hypervigilence (jJumpiness)
Overwhelming sense of loss and sorrow
Disruptive sleep patterns
Inability to concentrate
Lethargy
Fear and vulnerability
Confusion
Social withdrawal
Change in eating habits
Restricted affect (reduced ability to express emotion)
Questioning of faith
¢ Physical and financial problems
e Constant thoughts about the circumstances of the death.
The National Center for Victims of Crimes

The advocate should realize that the family members’ feelings may change
throughout the court proceedings. Initial shock may give way to anger; initial
acceptance may turn into hostility; and anger may be directed at the advocate. Make
sure that the family has the opportunity to meet with the prosecutor handling the
case. The prosecutor may not consider this as important since the family members may
not be actual witnesses on the case, but it is important to the family. Arrange the
meeting at a time and place that is convenient for the family, and accompany the
prosecutor to all meetings. Discuss the case with the prosecutor prior to this meeting.
Make sure he is prepared to answer any questions the family may have, and feels
comfortable in doing so. Note that questions may be specific regarding cause of death,
duration of suffering, number and severity of wounds as well as global, such as “why.”

Often the Office of the Chief Medical Examiner (OCME) will have jurisdiction in a
homicide. The OCME determines the cause and manner of death through autopsies
and laboratory studies. It is helpful for the advocate to become familiar with the OCME
information below, and to share it with family members when appropriate.
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Contact information: Office of the Chief Medical Examiner
720 Albany Street
Boston, MA 02118
Phone: (617) 267-6767
Fax: (617) 266-6763

The OCME investigates the circumstances surrounding deaths due to unnatural means
or natural means requiring further investigation. An autopsy may be required to
determine the cause and manner of death. In other cases, an external examination
may be all that is necessary. The legal next of kin may request that an autopsy not be
performed, but the decision rests with the medical examiner. The OCME may examine
biological samples such as blood, tissue, organs and other materials, and toxicology
testing may be performed. These tests do not delay the release of the body to the next
of kin. The test results, however, may take several weeks.

Copies of Death Certificates: A death certificate is generated for every death. In some
cases, the cause and manner of death may be listed as pending until the OCME
completes its work. Death certificates generated by the OCME must be filed with the
city or town clerk where the death occurred. The funeral director can assist the family in
obtaining copies of death certificates. Death certificates are public records.

Copies of Autopsy/Toxicology Reports: To request autopsy and/or toxicology reports,
the legal next of kin and those with written permission from the next of kin should send a
written request to the OCME. Autopsy and toxicology reports may be issued to a
treating physician who has an association with the death, district attorneys and other
agencies who need the report to investigate the death, and lawyers who are involved in
criminal or civil litigation involving the death and insurance companies.

The deceased’s personal property is inventoried at the OCME and it is given to the
funeral director when the decedent is taken to a funeral home. In some instances, the
hospital or police will secure the personal property. If a crime is involved in the
individual's death, it may be necessary for the police to take possession of some or all
of the personal items. Once the investigation is complete, the personal property will be
returned to the funeral home or the next of kin.
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Elderly Victims and Witnesses

The elderly victim presents special issues in the criminal justice system. Advocates can
benefit from becoming familiar with the protection laws governing the reporting of elderly
abuse, neglect, and financial exploitation.

Elder Abuse Mandated Reporting

Additional special laws protect persons who are 60 years or older. Social workers and
police officers, doctors, nurses, and other health care professionals who work with the
elderly are required to report suspected abuse against the elderly to the Executive
Office of Elder Affairs Protective Services Program, and the program, in turn refers
serious cases of abuse to the District Attorney's Office. In order to understand the
background of the cases that they may encounter, and to work collaboratively with elder
protective services caseworkers, advocates need to be familiar with the elder abuse
reporting laws.

Separate agencies are responsible for receiving reports and investigating allegations of
abuse depending on where the victim resides and the relationship of the perpetrator to
the victim:

If the abuse occurred in a long-term care facility such as a nursing or rest home, then
the Department of Public Health (DPH) investigates. To report suspected abuse,
neglect, or mistreatment of a nursing home resident or misappropriation of a resident's
property, reporters should call the DPH 24-hour hotline at 1-800-462-5540. Questions
or concerns about the rights of nursing home residents should be directed to Elder
Affairs at 1-800-243-4636, ask for the Long Term Care Ombudsman Program.

If the reporter suspects or becomes aware of allegations of Medicaid fraud, contact the
Attorney General's Office, Medicaid Fraud Division at 617-727-2200.

Oral reports of abuse of elders living in the community should be given to the Executive
Office of Elder Affairs, which has a 24-hour hotline at 1-800-922-2275. These cases are
investigated and when necessary, services are provided through 24 local designated
protective service agencies based at Aging Services Access Points. These agencies
can be directly contacted. Check community listings for the number of the designated
protective service agency.

Once the oral report is filed, a written report must be filed within 48 hours with the local
protective service agency. If the abuse occurred in a long-term care facility such as a
nursing or rest home, the Department of Public Health investigates along with the
Medicaid Fraud Division of the Attorney General's Office. If the abuse occurred in a
private home or apartment, then local protective service agencies take responsibility for
investigating.
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Reportable Conduct or Conditions

Mandated reporters are responsible for reporting five kinds of abuse, conduct or
conditions that occur to elderly individuals: physical, sexual, and emotional abuse,
neglect, or financial exploitation. Persons who are not mandated reporters may also
report elder abuse and are encouraged to do so.

Physical, Sexual and Emotional Abuse

Abuse is an act or omission (the failure to act) by another person that results in serious
physical or emotional injury to an elderly person. Threats of serious physical injury are
considered to be physical abuse if the individual has the intention of and capacity to
carry out the threat.

Physical Abuse is determined by considering the following factors:

e The elder's physical condition;

e The type, size, shape, number and location of the injury, whether internal or
external,

e The circumstances under which the injury occurred including the potential for
serious injury in the actual incident;

e The emotional impact on the elderly person;

e The potential for escalation of abuse.

Sexual Abuse is defined as any form of sexual contact or assault that occurs without
the elder's consent or with an elder incapable of giving consent. Like physical abuse,
threats to sexually abuse are considered sexual abuse if the individual has the intention
of and capacity to carry out the threat.

Emotional Abuse occurs when there is an intentional infliction of mental or emotional
anguish by threat, humiliation, or other verbal or non-verbal conduct. Emotional injury is
evidenced by anxiety, fear, depression or withdrawal. Threats to harm the elder or
place the elder in a nursing home can be emotional abuse.

Elder Indicators/Signs of Abuse/Neglect

Exhibits sense of heightened anxiety or fear when alleged perpetrator is present.
Visibly withdraws when alleged perpetrator is present.

Makes excuses for alleged perpetrator, minimizing conditions.

Complains of having been pushed, shoved, punched, threatened, etc.

Denies problem despite evidence.

Verbalizes unrealistic expectations that problem will go away.

Provides conflicting accounts of incident.

Expresses feelings of not wanting or having a reason to live.

Exaggerated, startled response to sudden movement.
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e Asks to be separated from alleged perpetrator.

Risk Factors for Abusive/Neglectful Behavior

e Decreased health and mobility of the elder, especially if the elder has serious or
acute medical problems that inhibit ability to care for personal needs such as
toileting, bathing, etc.;

History of family violence for elder or caregiver;

Substance abuse problem of elder or caregiver;

History of mental illness of elder or caregiver;

Social isolation of elder;

Caregiver financial dependence on elder;

Caregiver showing signs of stress due to care of elder;

Caregiver exhibits unrealistic expectations of elder;

Caregiver exhibits poor impulse control or is often hostile, agitated, or volatile;
Caregiver expresses fear of “losing control” or of having a “nervous breakdown.”

Neglect

Reportable neglect occurs when a caretaker fails or refuses to provide the necessities
essential for the physical, intellectual and emotional well-being of an elder. This
includes food, clothing, shelter, social contact, personal care and medical care, the
deprivation of which results in serious physical or emotional injury to that elderly person.

“Caretakers/Careqivers” usually have substantial responsibility for the care of an elder
and are defined as follows:

o A relative who is living with the elder on a regular basis or providing substantial
assistance that would indicate that he or she has assumed a caregiver or
caretaker role.

0 A person with fiduciary relationship to the elder imposed by law—e.g., guardians
or conservators.

0 A person with a contractual relationship in which monetary or personal gain is
provided in exchange for acting as a caregiver—e.g., a private home health aide
who is not an employee of a certified agency.

o0 A person who voluntary assumes the caregiver role by meeting one or more of
the following criteria: (1) is living in the elder's household; (2) is related to the
elder and providing substantial care on which the elder depends for meeting
essential needs; and (3) is maintaining a regular presence in the elder’s
household.
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Caregiver Indicators of Abusive/Neglectful Behavior

The Careqiver:

e Isrough in handling elder.
e Admits to having hit, slapped, punched, pushed, or threatened elder.
e Gives verbal rationalization about abusive behavior.
e Assumes defensive stance in discussion of issues.
e Consistently speaks for elder or refuses to allow elder to be interviewed alone.
e Isolates elder.
e Provides conflicting accounts of incident.
e Ignores elder, does not speak to elder, and emotionally isolates the elder.
e Admits to abuse while minimizing extent of it.
e Appears overly concerned with the cost of medical care and services.
e Does not bring elder to medical appointments.
e Consistently refuses outside help/intervention.
Self-Neglect

Self-neglect occurs when elders who live alone neglect their essential needs such as
food, shelter, clothing, personal or medical needs. Advocates are not required by the
elder abuse statute to report instances of self-neglect but should report these situations
to protective services so help can be offered. Protective services have the ability to
access the Elder At Risk Program, often a local unit within the agency that responds to
serious self-neglect. Under its mandate, the Elder at Risk program serves persons at
least 60 years of age, who because of mental or physical impairments, substance
abuse or cultural or linguistic barriers, are unable to meet their essential needs and are
at risk of not being able to safely remain in the community.

Financial Exploitation

Financial exploitation is an act or failure to act by another person that causes a
substantial monetary or property loss to an elder, or causes a substantial monetary or
property gain to the other person, thus benefiting the other person. This occurs without
the elder's consent, or when the elder is tricked, intimidated or forced into giving
consent. Since elders are often vulnerable to this type of exploitation, advocates should
be alert for exploitative situations in which individuals appear to benefit in a substantial
monetary way from their relationship with the elderly person.

Indicators of Financial Exploitation

e Unusual or inappropriate activity in elder's bank accounts.
e Bank statements and cancelled checks no longer come to elder's home.
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Documents are drawn up for elder's signature but elder cannot understand what
they mean.

Care of elder is not commensurate with size of elder's estate.

Personal belongings are missing.

Family member or acquaintance expresses unusual interest in the amount of
money being expended on elder's care.

Recent acquaintances express gushy, undying affection for wealthy elder.

Elder isolated from family or friends.

Signatures on checks or other documents appear suspicious.

Lack of solid documentation or formal arrangements for financial management of
the elder.

Implausible explanations about the finances of the elder.

Elder is unaware of or does not understand arrangements that have been made.

Sexual Assault of the Elderly

Elderly victims are generally more physically frail and may experience more life-
threatening injuries as the result of the sexual assault. Older victims are often at more
risk for pelvic injury, other tissue or skeletal damage, or exacerbation of existing
illnesses. The recovery process for elderly victims is often longer than younger victims.

Indicators of Sexual Abuse of the Elderly

Statements made suggesting sexual abuse (may be clear, or may hint at
possible abuse).

Eyewitness observations of sexually abusive behavior toward an individual.
Trauma to genitals, rectum, mouth, breasts.

Sexually transmitted disease.

Evidence of forcible restraint.

Evidence of physical abuse.

Shame or guarded response displayed when asked about physical signs of
abuse.

Display of fear or strong ambivalent feelings toward caregiver, family member, or
other person.

Extreme upset displayed during provision of personal care.

Inappropriate boundaries between individual and staff member.

Staff member/care provider overly intrusive re: provision of personal care.

The Elderly as Witnesses

Accommodations should be made to meet any special requirements that elderly
witnesses may need. Sympathetic relatives or caretakers who are not the subject of the
prosecution may be a good source of information on the status of the elderly person.
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Involved protective services workers can be excellent sources of information regarding
an elder victim’s situation and status.

Be aware that elderly victims and witnesses may tire more easily than other witnesses,
or may be on a medication or treatment regimen that causes reactions such as fatigue.
Try to work with the prosecutor to schedule meetings and testimony when the elderly
person is most alert and strong and does not interfere with ongoing treatment. If the
elderly person is failing medically, you need to alert the prosecutor as soon as possible
so that arrangements, if appropriate, can be made to videotape the victim's testimony.
This entails keeping in close contact with the victim and caregivers.

Be aware that elderly victims can be more prone to depression in the aftermath of a

crime. Depression and the trauma of a crime can lead some victims into a downward
spiral. Advocates should be alert for signs of depression by maintaining contact with
caregivers and providing referrals for counseling or support from the local protective

service agency.
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Persons with Disabilities

The Disabled Persons Protection Commission (DPPC) is responsible for investigating
reported abuse of persons with disabilities. The DPPC has jurisdiction over persons
between the ages of 18 and 59 who are mentally or physically disabled and, as a result,
are wholly or partially dependent on others for living needs.

Mandated reporters who suspect that a person with a disability has suffered serious
physical or emotional injury resulting from abuse (including unwanted sexual activity)
must file an oral report with the DPPC by calling 1-800-426-9009, a 24-hour hotline.
The report should be followed up with a written report within 48 hours.

In order for DPPC to be involved in a case, the statutory criteria require that the victim of
the alleged abuse must:
e Be between the ages of 18 and 59 years,
e Be disabled by means of mental illness, mental retardation or physical
impairment, and
e Require the assistance of a caregiver to accomplish daily living needs as a result
of the disability.

To establish jurisdiction, the Hotline staff must also examine the nature of the incident.
DPPC'’s enabling statute and regulations require that the incident must:

e Include an act or omission by a caregiver, AND

e Result in a serious physical or emotional injury.

If the caregiver is not implicated in the crime, he or she can be helpful in identifying
limitations caused by the disability, especially in the way the person communicates.
The victim, for example, may be hearing impaired but can read lips, requiring the
speaker to face the victim at all times. If the caregiver is the accused, other family
members or service provider agencies may be able to provide helpful information.

Consider any accommodations necessary to enable the victim to participate in the
criminal justice process. The advocate must plan ahead on how to handle such details
as getting to the courthouse and hearings, as well as access to bathrooms and other
necessities. It is important to remember that persons with mental disabilities are not
presumed to be incompetent to testify.
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Some characteristics of victims with cognitive disabilities include:

A person who may not communicate at his or her biological age level. The person
may have:

a limited vocabulary or a speech defect;

difficulty understanding or answering questions;

inability to read or write;

a tendency to mimic questions or responses or answers.

A person who may not behave at his or her biological age level. The person may:
e prefer much younger people or children for friends;
e be easily influenced by other people;
e try to please other people and disregard the legality of actions.

Tips to communicate with a victim or a witness who has cognitive disabilities:

Use simple language and speak slowly and clearly;

Use concrete terms and ideas;

Avoid using questions that suggest the expected answer;

Avoid questions that have a yes or no answer;

Avoid questions that involve complex sequences or time sequences.

Behavioral indicators of abuse and neglect are often more pronounced in disabled
persons, and such indicators include:

Screaming, shouting, yelling

Exhibit distrust of others

Exhibit emotional outbursts

Obsess, worry or appear anxious about her/his own performance
Have low self-esteem or confidence

Have a sudden loss of appetite

Criticize caretaker constantly

Curse, hit, scratch caregiver

Request separation from caregiver

Exhibit fear of the caregiver

Exhibit fear of the dark, being alone, people, places or going home
Cry easily, frequently

Express feelings of hopelessness

Want to die

Exhibit stress-related illness

Exhibit self-injurious behaviors

Have nightmares or difficulty sleeping

Be isolated from others

OO0O0O000000O0O0O0O0O0O0O0ODO0OO0OODO
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Be emotionally withdrawn, detached

Have startled response to movement

Be incontinent, malodorous, unpleasant

Be resistant to taking medication, being bathed, eating or allowing caregiver to
provide care

Abuse alcohol or other substances

Have rapid physical deterioration

Refuse offers of assistance

Be fearful of intimacy and touch

Be sexually promiscuous

Exhibit aggressive, disruptive or delinquent behavior
Express self-hate, self-blame, guilt or shame

Be fearful of abandonment, rejection or retaliation
Experience stunted growth and developmental delays
Have attention and learning disorders

Engage in destructive activities

Learn passive/aggressive behaviors

Adopt same behaviors as the abuser

O o0Oo0o
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Victims of Violent Crime Compensation Act: Financial
Assistance for Victims

Under the Victim of Violent Crime Compensation Act, victims of violent crime and family
members of homicide victims may receive up to a maximum of $25,000 in
reimbursement for crime-related expenses. It can be a lifesaver. The advocate should
always encourage victims to apply, even if the complete financial impact of the crime is
unclear, because in most circumstances victims have only up to three years from the
date of the crime to apply. Juvenile victims may apply up to age 21, or within three
years of the issuance of a criminal complaint or indictment, whichever occurs later. If
the victim later discovers an act that constitutes a crime, and a criminal complaint or
indictment follows, the filing period may be extended.

Applications for compensation must be sent to:

The Office of the Attorney General

Victim Compensation and Assistance Division
One Ashburton Place

Boston, MA 02108

Phone: (617) 727-2200

Victims must notify the division of any changes of address.
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Eligibility Requirements

First, the Attorney General's Victim Compensation and Assistance Division must
ascertain a qualifying crime has occurred. The advocate can expedite the application
process by sending a copy of the police report or attaching it to the application, a copy
of a restraining order issued under M.G.L. c. 209A with the affidavit, a substantiated
report of abuse to the Department of Children and Families under M.G.L. ¢.119, § 51A,
or a copy of a crime report filed with the Department of Elder Affairs or Disabled
Persons Protection Commission. It is not necessary that the crime® result in a
conviction, a complaint, or even an arrest or indictment. The crime must be reported
within five days of its occurrence unless there is good cause for delay. A finding of
good cause does not excuse the reporting requirement. The victim must also cooperate
in the investigation and prosecution of the crime unless she has a reasonable
justification for not doing so.

Eligible individuals include those who suffer personal, physical, or psychological injury
as a direct result of a crime committed against them, their efforts to prevent a crime
from occurring or help another victim, or apprehending the offender. The dependents
and family members of homicide victims are eligible, along with any person, regardless
of relationship, who incurs the expense of a victim's funeral. Funeral expenses can be
compensated up to $4,000. If the victim was killed, a family member who ceases work
or reduces their work hours to assume homemaker responsibilities may be eligible for
reimbursement of wages. Children who observe the commission of the crime against a
family member may join in the victim's claim for mental health counseling services.

Covered Expenses

Compensation from the fund covers:

0 Replacement homemaker expenses including housekeeping, laundry, meal
preparation, and childcare costs for victims disabled as a result of the crime, who
performed the duties of a homemaker for the year prior to the crime;

0 Medical, dental, and mental health counseling expenses and other medically
necessary expenses incurred as a direct result of the crime;

0 Loss of earnings due to physical or emotional disability;

0 Loss of support for dependents or family members who are wholly or partially
dependent on the victim for financial support.

¥ The term “crime” includes any criminal act involving the application of force,
intimidation or violence, or threat of same by the offender on the victim; violations of the
impaired driving laws as well as many other motor vehicle offenses, and any conduct
that would constitute a violation of the restraining order statute under M.G.L. c. 209A.,
940 C.M.R. 1403.
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Limitations of Coverage

The statute specifies that the victim compensation fund is a fund of last resort, making it
necessary for eligible recipients to exhaust all other sources of payment including
insurance, restitution, proceeds from a civil law suit, or public funds such as welfare or
social security. Property damage or theft is not compensated. Eligibility may also be
denied or the award reduced if the victim's acts or conduct provoked or contributed to
his own injuries or death. Applications are reviewed on a case-by-case basis.
Compensation claims can be reopened for future expenses.

Civil Justice for Victims

Victims may wish to consider and must be informed of their right to bring a civil case
against the defendant (or third parties) regardless of the outcome of the criminal case.
Advocates are prohibited from referring victims to particular lawyers. A good resource
for victims is the National Crime Victim Bar Association at www.victimbar.org or 1-800-
FYI-CALL.

If a civil case is filed prior to conclusion of the criminal case, the advocate should
immediately notify the prosecutor, since the victim is likely to be questioned —
“deposed’— under oath about the criminal matter. Many prosecutors will want to
prevent or postpone a deposition until after the criminal case is settled. Timing can,
however, be an issue because civil cases have statutes of limitation restricting the
period a plaintiff may sue for damages. In a civil suit, defendants sometimes can be
“punished” monetarily, even if found innocent in a criminal court.
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Overview of the Massachusetts Criminal Justice Process

The Commonwealth’s court system has two divisions that hear criminal cases — the
DISTRICT COURT and the SUPERIOR COURT. Almost all cases begin in the District
Court, and most of them continue and end in the District Court. A marginal number of
cases proceed to the Superior Court.

JURISDICTION: the power that a court has to adjudicate the cases that come before it.

The DISTRICT COURT'S limited jurisdiction covers:

e All “misdemeanors,” crimes whose penalty can only be a House of Correction
i.e., a county jail, not a state prison.

e Certain “felonies,” crimes that include the possibility of a state prison term as
punishment. The District Court's jurisdiction covers felonies having a maximum
sentence of two and one-half years at a House of Correction and a potential state
prison sentence of up to five years.

The SUPERIOR COURT'S jurisdiction covers:

e Exclusive jurisdiction in first degree murder cases.
e All felonies (concurrent “shared” jurisdiction with other court departments)

The District Court Process

A COMPLAINT is the formal legal document charging the defendant with a specific
crime(s). A criminal complaint is obtained at the District Court Clerk’s Office by the
police or a private citizen.

A SHOW CAUSE HEARING may take place at the Clerk’s Office before a complaint is
issued.

Once a complaint is issued, the defendant is brought into court either under arrest or in
response to the summons for appearance. At the ARRAIGNMENT, the criminal
charges are read to the defendant, who is entitled to be represented by an attorney, and
a plea of guilty or not guilty is entered. As a matter of procedure, the clerk always
enters a plea of "not guilty" until the defendant willingly changes it at a later date or he is
found guilty after trial. The victim or witness generally is not required to be present at
the arraignment. If the defendant is under arrest at this time, he has the right to be
heard by the District Court on the matter of bail.
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BAIL is used to ensure that a defendant will return to court. Bail is not used as a means
of punishing the defendant. A judge is required to release a defendant unless he or she
thinks the defendant will not return.

Bail requires that the prosecutor persuade the judge that the defendant might not return
because of the:
e seriousness of the offense and the potential penalty;
e defendant's previous criminal history, including a record of “defaults” (failure to
appear in court when ordered); or
e defendant's ties or lack of ties to the community.

The issue of whether a defendant is held on bail may be the determinant of a victim’s
willingness to cooperate with prosecution, given that a defendant released into the
community and living among victims and witnesses often represents too great a danger
to risk testifying.

The advocate should:

e Inform the victim and family that bail is intended only to ensure the defendant’s
return to court;

e Inquire about safety concerns of the victim and family;

e Inform the prosecutor of any facts about the crime that indicate its severity,
including type of injuries, threats, property damage, or any information that
underscores the seriousness of the crime and the dangerousness of the
defendant.

Advocates need to be especially alert to the victim’s safety concerns at this stage,
keeping the prosecutor informed of any concerns, and informing the victim of ongoing
legal proceedings. The judge may impose conditions on the defendant’s release,
including an order prohibiting the defendant from having contact with the victim or
witnesses.

When a defendant is released on bail, it is imperative that a victim be notified
immediately. If the advocate fails to reach the victim, request that a police officer be
sent to the victim's address, and if necessary, leave written information that the
defendant has made bail. Include information on how the victim can contact the
advocate. The advocate should be prepared to offer crisis intervention, discuss safety
planning, provide shelter referrals, request additional police patrols around the victim's
address, or take any other appropriate steps to ensure the victim’s safety.

Advocates often are responsible for completing a "bail release notification form,” if the
defendant is held on bail. This form is used by incarcerating facilities to notify victims if
the defendant makes bail, moves to another facility, or escapes from custody. Because
the defendant can be bailed at the court through the Clerk's office, the advocate must
also inform the Clerk of the bail notification request process. Office policy determines
the exact process for handling victim notification.
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The defendant can appeal the bail order to the Superior Court, but most choose not to
do this since the Superior Court judge can raise the bail as well as lower it.

Defendants can also be released on “personal recognizance” without paying bail on a
promise to return to court.

A “DANGEROUSNESS HEARING” can occur in felony cases that involve use or
threatened use of force, or felonies that, by their nature, involve substantial risk that
force may be used. The dangerousness hearing allows prosecutors to move
immediately for an order of pretrial detention or to order that a defendant's release be
based on specified conditions because of his dangerousness to victims or the
community. The hearing can involve testimony of victims and witnesses, and the
defendant can question them at this hearing. The standard for holding a defendant is
high: “clear and convincing proof” that no conditions of release would “reasonably
assure the safety of other persons or the community.”

After the arraignment, a PRE-TRIAL CONFERENCE is scheduled. The advocate
needs to discuss with the prosecutor whether victims and witnesses are required to be
present so that they can be notified in advance. The defendant is present at the pre-
trial conference while the prosecutor and defense counsel discuss how the case will
proceed, including the possibility that the case may be resolved without a trial. The
defendant may plead guilty and be sentenced by a judge, or the defendant can continue
to plead not guilty, and trial date will be set.

A PLEA NEGOTIATION occurs when the defendant agrees to forego his right to a trial
and plead guilty, usually in the belief that the court will give him a lesser sentence if he
does so, or because the prosecutor agrees to recommend a lesser sentence. Pleas
can also occur when victims are too vulnerable to testify, or when the Commonwealth
does not have a strong case. A prosecutor might also enter into a plea negotiation if the
victim wants a speedy conclusion to the case.

If the opportunity arises to resolve the case prior to trial, the advocate must consult with
the victim. The victim’s input about the sentence is very important, and it must be
solicited by the advocate prior to the acceptance of a plea. The advocate is required by
law to seek the victim's recommendation regarding sentencing, and to offer the victim
the opportunity to make a Victim Impact Statement.

Discuss the Commonwealth’s sentencing recommendation with the victim, and include
the prosecutor in the conversation when possible. The Victim Impact Statement does
not have to be completed until the actual plea date. Since proceedings may move
quickly, it is best to obtain a Victim Impact Statement as soon as the victim seems ready
to provide one, keeping in mind that the statement can be amended as time goes on. It
is important to have something in the file as early as possible.
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There are a number of ways cases can be disposed of prior to trial:

e Pretrial probation. The defendant is placed on probation without pleading
guilty and, if he successfully completes the term, the case is dismissed. The
Commonwealth can appeal this procedure and get the case reinstated for trial
but this greatly prolongs the length of the case.

e "Defendant-capped plea.” The defendant pleads guilty with a request for a
specific disposition. If the judge sentences him to a higher sentence than
requested, the defendant has the right to withdraw the guilty plea and go to trial.

e Admission to sufficient facts that leads to a Continuance Without a
Finding. While not technically a guilty plea, the defendant agrees that the
Commonwealth has enough facts that a judge or jury could find the defendant
guilty after a trial. In a continuance without a finding (CWOF), the judge
continues the case for a period with no finding after hearing the recitation of the
facts. If, at the close of that period, the defendant has committed no new crime
and has complied with probation terms, such as paying restitution, the case may
be dismissed. If not, the case is reinstated for trial.

e Motion to dismiss. With the defendant’s agreement, the court can order
dismissal “with prejudice” i.e., the case may not be brought again or “dismissal
without prejudice” (DWOP) i.e., the case may be brought again.

e Nolle prosequi. The formal legal power of the prosecutor to withdraw
prosecution of any case.

If a case goes to TRIAL in the District Court, the defendant must elect whether to have
the case heard by a judge or a jury. “Bench Sessions” are presided over by a judge,
and if the defendant is found guilty, he is sentenced. “Jury of Six Sessions” are
presided over by a judge and jury of six people who are chosen to hear the evidence
and to decide the case.

Victims and witnesses must be notified of the trial, and they may receive subpoenas. At
a bench trial, the prosecutor presents evidence first — witnesses are questioned by the
prosecutor and then cross-examined by the defense attorney. The defendant may or
may not testify or present evidence at the trial, but if evidence is presented, the
prosecutor can cross-examine the witnesses (and the defendant, if he or she testified).
After the evidence is presented and the defendant is found guilty, or has decided to
plead guilty, the judge issues the sentence after considering the facts and
circumstances of the crime, the defendant’s criminal history, recommendations by the
prosecutor and defense attorney, and reviewing any Victim Impact Statements. This
process is the same at a trial before a jury, except that the prosecutor presents an
opening statement that outlines the evidence expected to be presented at trial. The
defense attorney may make an opening statement, but he or she is not required to do
So.
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The Superior Court Process

Many felony cases begin in the District Court but end in the Superior Court. A
PROBABLE CAUSE HEARING may be scheduled to determine whether the case
should be “bound over” from District Court to Superior Court. This hearing is similar to a
trial in that witnesses testify and are cross-examined in the presence of the defendant.
The presiding judge hears the information presented and determines whether there is
probable cause to believe that a crime was committed and that the defendant
committed the crime. If probable cause is found, the case then is presented to the
Grand Jury and proceeds to Superior Court.

The GRAND JURY is a private proceeding comprised of 23 citizens selected to serve
jury duty. The Grand Jury is closed to the public and to the defendant. The Grand Jury
hears the evidence presented by the prosecutor through witness testimony, and decides
whether there is enough evidence to indict the defendant. An INDICTMENT charges
the defendant with a felony in the Superior Court.

Once an indictment is issued, the defendant is ARRAIGNED in Superior Court. After
the arraignment, the procedures are similar to those explained in the District Court
process —bail, dangerousness hearings, plea negotiations, trial, verdict and sentencing.

If the opportunity arises to resolve the case prior to trial, the advocate must consult with
the victim. The victim’s input about the sentence is very important, and it must be
solicited by the advocate prior to the acceptance of a plea. The advocate is required by
law to seek the victim's recommendation regarding sentencing, and to offer the victim
the opportunity to make a Victim Impact Statement.

Discuss the Commonwealth’s sentencing recommendation with the victim, and include
the prosecutor in the conversation when possible. The Victim Impact Statement does
not have to be completed until the actual plea date. Since proceedings may move
quickly, it is best to obtain a Victim Impact Statement as soon as the victim seems ready
to provide one, keeping in mind that the statement can be amended as time goes on. It
is important to have something in the file as early as possible.

If the case goes to TRIAL, the defendant may choose whether to have the case heard
by a judge alone, or by judge and a jury of 12 citizens. The prosecutor must prove the
case BEYOND A REASONABLE DOUBT. If the judge or jury determines that this
burden is not met, the defendant must be found not guilty. In a jury trial, the judge gives
jury instructions. A unanimous decision of the jurors is required to convict the
defendant. If the defendant is found guilty, the judge will impose a SENTENCE.

Judges in Superior Court may impose sentences to State Prison or the House of
Correction for any period of time up to life, suspended sentences, probation (sometimes
with special conditions, based on the type of crime), fine, restitution or court costs.
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If the defendant has been found guilty after a trial, or has decided to plead guilty, the
judge will consider sentencing recommendations made by the prosecutor and the
defense attorney, as well as any Victim Impact Statements prepared by the victim
and/or family members.

The defendant has several options after being sentenced. An APPEAL only reviews
issues of law — the procedures or interpretations of law made by the lower court.
Appeals are not new trials — no additional evidence is presented and no one testifies.
Victims and witnesses may attend these hearings, but they may not testify. Appeals
must be filed within 30 days. There is an automatic right of appeal for defendants
convicted of murder in the first degree.

If an appeal is filed, the advocate should discuss the following with the prosecutor: the
date, time and location of the hearing, whether there will be oral arguments, or whether
the parties merely will submit briefs. Let the victim know the results of this discussion.

If an adverse outcome is expected, make sure the prosecutor explains why so this can
be relayed to the victim. After the decision arrives, find out if either party will file further
pleadings or motions. Victims should be notified of results, sent a copy of the judges'
decision, and called later to see if they have any questions. Advocates should
determine whether safety planning or other services and referrals are needed.

Motions

During discovery the defense and prosecution attorneys exchange information about a
case and file motions — requests to the judge to settle some legal issue before trial.
The advocate should inform victims and witnesses about all motion hearing dates, the
purposes and implications of each motion, and results.

Typical motions include:

e Motions in Limine. Filed by either side, these seek to limit the evidence
produced at trial. For example, the defense may try to introduce testimony about
a victim's drug abuse history, which the prosecutor may try to prevent. The
motion in limine forces the issue into the open for a ruling prior to trial.

e Motion to Dismiss. Usually filed by the defendant, this motion asks the court to
dismiss the case prior to trial. In Superior Court, the advocate will hear
references to a “McCarthy Motion” urging dismissal of a case because the grand
jury was not presented with enough evidence. Motions to dismiss may involve
witnesses and testimony.

e Motion to Suppress. Filed by the defense, this motion seeks to prevent the
Commonwealth from introducing certain evidence at trial, such as items found
when the police searched the defendant's home after obtaining a search warrant.
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These motions usually involve testimony from the police officers involved and
sometimes the defendant. If this motion is granted, the Commonwealth may
appeal the judge’s decision to a higher court.

Motion to Sever or Join. Filed by either side, this motion occurs when there are
co-defendants and the defense or prosecution wants to have the cases joined for
trial before the same judge or jury, or severed so different judges or juries will
hear separate cases. Motions to join are also used when a defendant has
multiple criminal cases that could be tried together or separately. The outcome
of these types of motions affects the number of times a victim or witness has to
appear in court.

Some motions are filed after the trial:

Motions to Revise and Revoke. A defendant’s motion to revise or revoke a
sentence is made to the trial judge and must be filed within 60 days of conviction.
This motion asks the judge to reconsider the sentence based on facts known at
the time (although these facts may not have been known to the judge at the time
of sentencing).

Motion for a New Trial. A defendant’s motion for a new trial typically involves
allegations of errors during the trial, newly discovered evidence, ineffective
assistance of counsel, or to withdraw a guilty plea.

Advocate Responsibilities in the Criminal Justice Process

Communication

Advocates usually are in a better position to communicate with the victims, and often
serve as a “go between” for the prosecutor and the victim. Victims typically feel more
relaxed and comfortable speaking to the advocate, often without the prosecutor being
present. Make an effort to ensure the victim that you have a good working relationship
with the prosecutor, and be sure to keep the lines of communication open with the
victim and the prosecutor.

Communication is important particularly regarding:

Preparation for Direct and Cross Examination. This may include preparation
for the defense attorney's particular style. Handling this process jointly along with
the victim allows the victim to raise questions directly to the prosecutor and voice
concerns that may otherwise go unspoken. Witnesses can also be helped to
understand legal terminology.
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e The Order of Withesses. This should be provided by the prosecutor so that the
advocate can confirm whether a witness is available.

e Sequestration of Witnesses. This may be necessary, but if withesses are to be
allowed in the courtroom after testifying, the advocate and prosecutor must notify
court officers so they do not prevent witnesses from entering the courtroom.

e Whether a Witness Can Leave After Testifying.

e Presence of Family Members During Testimony. This may cause concern for
the victim. Agree on a time that the advocate can let family members know it is
time to leave the courtroom.

e Ensuring Room for the Victim and Family. This may require asking a court
officer to reserve or clear a bench for these individuals, including key support
people, in high-profile cases.

e Disturbing Evidence, Testimony or Photographs. This may warrant letting
the victim, witnesses and family members leave the courtroom when they are
presented. The advocate must discuss the witness’s wishes before trial and
arrange for the prosecutor to signal when it is time for them to leave, if that is
their preference.

e Status of the Trial while in Progress. This ensures updates from the
prosecutor to the advocated during court recesses, during which the order of
witnesses can be revisited and any problems can be addressed. The advocates
can then appropriately apprise witnesses.

e Preparing for Closing Arguments. This meeting, in advance of closing
arguments, allows victims to hear directly from the prosecutor about potentially
upsetting arguments likely to be made by the defense attorney.

e Potential Outbursts. This alerts the prosecutor and/or the court officers about
highly emotional witnesses or family members who could create disruption issues
in the courtroom or trial.

e Charging the Jury. This reminds the prosecutor of the need for the victim to be
present for closing arguments and charging the jury, because once the judge
starts to charge the jury, no one may enter or leave the courtroom.

Preparing a Victim or Witness to Testify

Testifying provokes anxiety and fear in most victims and witnesses. Victims and
witnesses dread revisiting and recounting the painful circumstances of the crime. In
addition, they have to wait for lawyers to ask questions, and they are expected only to
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answer the question asked, rather than simply telling their story at their pace.
Questions from the defense attorney can cause particular anxiety and concern. In
addition to the specifics of testifying, many people dislike public speaking, and the
thought of facing “an audience” scares them. Advocates must be mindful of the victim
or witnesses’ state of mind, and try to prepare them to the best of their ability.

In most District Court cases, the advocate meets the witness or victim for the first time
in the hallways of the courthouse. Extensive trial preparation is not possible.

When preparation is feasible, the advocate can:

e Show the victim the courtroom, indicating where she will enter and sit, where you
will sit, where she will sit during testimony, where the jury will be (it is better
practice NOT to identify where the defendant will sit, in case identification is an
issue in a case);

¢ Indicate where the court officers are located, explain their role, and the safety
protocols and procedures;

e Show her the location of the restrooms, waiting areas, vending machines;
e Tell her the roles of the judge, clerk, and jury;

e Review general courtroom procedures and rules (the prosecutor will do this, but
anything you can explain in layman’s terms will be helpful);

e Focus on helping the victim anticipate what will happen that day, including the
rigors of waiting, and a need to bring reading material and snacks and to eat and
drink;

e Emphasize the importance of neat and proper attire — some may need specific
recommendations on what to weatr;

e Emphasize “think before you speak” — take time to understand the question
asked, then give an accurate answer to the question;

e Convey that it is okay to: not know the answer, not remember the answer, or not
understand the question asked;

e Remind the victim that, once a lawyer says “objection,” he or she should stop
speaking immediately and wait for the Judge to give the ruling;

e Emphasize the importance of the task ahead and offer support;

e Remind the victim or witness that the most important thing is to tell the truth;
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Witness testimony preparation should always take place with the prosecutor.
Preparation focuses on the content of the testimony, for which the prosecutor is solely
responsible, and helping the victim and witness anticipate their reactions.

Include the following suggestions® in a letter or handout that the victim or witness can
have at home to review prior to coming to court.

Demeanor:

Avoid distracting mannerisms such as chewing gum while testifying. While taking the
oath, stand upright, pay attention and say "l do" clearly. Review the oath and
process beforehand.

Be serious in the courtroom and avoid laughing and talking about the case in the
hallways, restrooms or elevators of the courthouse since jurors or defense attorneys
and defense witnesses may see or overhear you.

Don't discuss the case in the hallways where a defense attorney or a juror might hear
you; you could be cross-examined about it if the defense attorney hears you, and
there could be a mistrial if a juror hears you.

Always be courteous even if the defense attorney appears discourteous. Being
argumentative or hostile will cause you to lose the respect of the judge and jury.

It is normal to be nervous but try to avoid mannerisms that will make the judge or jury
think that you are not telling the truth or not telling all that you know.

Speak clearly and loudly enough so that the farthest juror can hear you easily.
Remember to talk to the members of the jury, to look at the jurors, and to talk to them
frankly and openly.

If the case is a jury-waived trial, speak to the judge, since he will be deciding the
facts.

DON'T LOSE YOUR TEMPER! Remember that some defense attorneys will try to
make you lose your temper or get confused.

4 Adapted from material by the Suffolk and Northwestern District Attorney’s Office
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Form of the Testimony:

Don't say “That's all of the conversation” or “Nothing else happened.” Instead, say
“That's all | recall” or “That's all | remember happening.” Sometimes after more
thought or another question you might remember something important.

If the question is long and involved and ends with the words, “Isn't that true,” then all
parts of the question have to be true before your answer should rightfully be yes.

Give positive, definite answers when possible. Avoid saying “I think,” “I believe,” or
“In my opinion.” If you don't know the answer to a question, say “I don't know” or “I
don't recall.” Don't try to make up an answer.

Sometimes, a defense attorney may ask a trick question like, “Have you talked to
anyone about this case?” Since it is perfectly appropriate to have discussed
testimony with the prosecutor and advocate, the best thing to do is to say that you
have spoken with the Assistant District Attorney and advocate, that you were asked
what the facts were, and that you told them the truth.

On cross-examination many witnesses are asked questions that start with “Isn't it a
fact that,” “Isn't it fair to say,” or “Wouldn't you agree that...” Just because the
defense attorney phrases the question that way doesn't mean you have to agree with
the answer. If you do not agree with the question say that you do not agree.

The judge and the jury are interested only in the facts. Therefore, do not give your
conclusions or opinions.

Wait for a question to be asked, and then answer only that question. Do not offer
more information than the question calls for. Do not launch into a detailed
explanation.

If a question cannot be answered with yes or no, you have a right say so and explain
your answer.

Ask that the question be repeated, if necessary. If you do not understand the
question, say So.

Take your time, and if you need a moment to regain composure, just say so.

The most important thing to remember is to tell the truth!
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The Reluctant Witness

As the trial gets closer or successive trial dates occur, even formerly cooperative
witnesses can lose their desire to appear in court. It may not be necessary for the
witness to appear for every scheduled court date. If the victim’s presence is not
required, inform him in advance and give him the option of appearing. Let him know the
advocate will keep him informed about what occurred in court. If the prosecutor
determines that the witness is necessary, help him understand the importance of his
testimony to successful prosecution of the case. The witness should be allowed to vent
his frustrations and have them validated by the advocate: e.g. “l agree, Mr. Williams, it
really is a major inconvenience for you to appear in court.”

The key to working with reluctant witnesses is careful listening!

Listen to why the witness feels it is so inconvenient to appear in court. Ask whether
there is something that the advocate can do to alleviate those problems in terms of
shifting court times or dates.

Listen for clues that the witness is responding to threats and intimidation. Explain the
messages that are sent to the defendant by testifying and not testifying, explore his
likely behavior toward the witness in either case, and refer the witness to the police for
“intimidation of a witness” charges if necessary. Assure the witness that the advocate
will immediately notify the prosecutor of intimidation. Make safety arrangements for the
witness' court appearance and conduct safety planning.

Listen for clues that the witness believes that testifying will be like it is on television.
Educate the witness by explaining that actual testimony is usually less dramatic. If the
witness is still anxious, arrange a meeting with the prosecutor to review testimony and
concerns in person.

The Victim Impact Statement®™

For most District Court cases, sentencing occurs immediately following the verdict. In
Superior Court, the judge may postpone sentencing until a "pre-sentence" report can be
completed by the Probation Department. In both situations, the sentencing phase
triggers an important right guaranteed under the Massachusetts Victim Bill of Rights:
the Victim Impact Statement.

Victims must also be provided with “actual” notice of the date, time and place of the
sentencing under M.G.L. c. 279 8§ 4b if their whereabouts are known. This notice usually
is provided by letter or speaking directly to the victim. Confirmation of contact should be
recorded in the file.

!5 A sample Victim Impact Statement form is included in the Appendix.
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The law also guarantees the defendant an opportunity to rebut the Victim Impact
Statement at sentencing if the court decides to rely on it in whole or in part for
sentencing. Victims should be warned of the defendant’s right of rebuttal. Though
rarely exercised, it can be shocking if unexpected.

The advocate should mail or give the victim a statement form with an explanatory letter
for filling it out, followed by a phone call to discuss progress in preparing the statement.
Victims can also write their statement in the form of a letter, which is a less confining
approach for some. If the victim turns to the advocate for help, assistance should be
provided without influencing how the victim describes the impact of the crime on them.

In general, it is better to obtain a victim impact statement sooner, rather than
later. Naturally, you do not want to ask a victim to write a statement immediately upon
meeting him or her. However, since plea negotiations and sentencing can happen with
little notice, it is best to have something in the file as soon as it is appropriate. A victim
can make changes to a victim impact statement as time goes on and as the trial
proceeds, but it is better to have a preliminary document as early as possible.

Victim Impact Statement Guidelines:

e Explain the importance of this right to victims and the need to take full advantage
of the rights guaranteed to them under the law.

e Inform victims that they need to prepare a full description of the effects of the
crime in all its aspects, including the impact upon personal welfare and the
emotional, psychological, financial, and physical impact (which can include the
impact upon the victim's family relationships, etc.). Victims also need to carefully
consider their recommendation for the defendant's sentence.

e Notify victims that the written Victim Impact Statement will be provided to the
defendant in advance of the disposition and it will be part of the defendant's
probation file. A copy will also be forwarded to the Parole Board, if the defendant
is sentenced to state prison.

e Tell victims that whether the statement is written or oral, they must address their
comments to the court, not to the defendant. Victims will be tempted to express
themselves directly to the defendant, particularly because the law states that oral
statements must be read in the presence of the defendant.

e Explain that the purpose is to let the court know what the impact of the crime has
been upon the victim, and not to provide a vehicle for venting rage at the
defendant. Victims opting for oral statements should be reminded of court
decorum.

e Remind victims they can have the prosecutor read the statement to the court on
their behalf if they fear becoming embarrassed or overly emotional.
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e Determine very tactfully whether the victim is capable of providing a written
statement, if that is the selected option. The advocate may have to write the
statement for an illiterate victim, making sure that their feelings are recorded
accurately. The victim should sign the statement, indicating that it is their own by
making an "X" or other mark for their signature. In this circumstance, the
advocate must initial the statement and notify the prosecutor.

e Arrange for an interpreter to assist with the oral and written statement if the victim
does not speak or write English. The advocate may be required to type the
statement, after which the victim should review and initial it as his own.

Jury Deliberation

The waiting period for a jury to decide on the defendant's guilt or innocence is very
difficult for all concerned. Typically, victims wait in the corridors of the courthouse, a
safe waiting area or sometimes in the prosecutor's office. If they live close by, they can
sometimes be encouraged to go home to wait so long as they can return quickly if
needed. Some offices allow victims or families to carry an office beeper during this
waiting period.

If jury deliberations continue for several days, the victim or victim's family will see jurors
as they go to lunch and arrive at or leave the courthouse. Instruct victims not to speak
to jurors in any circumstance or to do anything to influence their decision-making. Any
such contact could be grounds for a mistrial or jeopardize the case altogether.

The jury may send a question to the judge during this process. Speculation about the
significance of the question should be avoided. If a victim asks the advocate to guess
what the question could mean, the advocate might respond that it probably means the
jury is working hard to deal seriously with the issues.

If a jury cannot reach a unanimous decision, then the case may be declared a mistrial
and have to be tried again with a new jury. Victims are likely to react to this news with
great disappointment, and may want to withdraw cooperation. The advocate and
prosecutor must work closely to maintain the victim’s willingness to go forward, to
persuade him that retrying the defendant quickly is the best course of action, and that a
mistrial serves no one but the defendant. In some cases, a plea negotiation is still
possible.

The Verdict

Before the verdict is read, the advocate should caution victims against disruptive
demonstrations of their feelings. Serious outbursts will cause them to be removed from
the courtroom. Prepare the victim for the possibility of a not-guilty verdict — for the fact
that juries make unpredictable decisions despite the prosecution's best efforts and
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overwhelming evidence — and do not underestimate the impact of a “not guilty” verdict.
Determine whether a victim has support at home to deal with the aftermath of the trial,
and be prepared with referrals to counselors. In rare cases, victims are suicidal, and in
some cases, the impact of a guilty verdict can be equally intense.

The Pre-Sentence Report

In Superior Court, the judge usually orders a Pre-Sentence Report to be prepared by
the probation department for use as an aid in determining the sentence. The Victim Bill
of Rights mandates consulting with the victim during the report’s preparation as well as
reviewing the Victim Impact Statement. The probation officer submits a report to the
court concluding with a sentencing recommendation and supporting reasons. The court
then sets a sentencing hearing date.

Advocates should make sure victims submit a copy of their statement to the probation
department, provide the victim with phone numbers for the probation officer, and make
follow-up calls to confirm receipt. Victims should be told they do not have to speak to

the probation officer if they choose not to.

The Sentencing Hearing

At the sentencing hearing, all sides are allowed to present their recommendation for the
defendant's sentence. In felony cases this usually involves the prosecutor, defendant,
victim and probation officer. Victims must be prepared for the fact that they may not
agree with some of the recommendations, including those of the prosecutor.

To prevent surprises, the advocate can review the range of possible sentences that
judges can impose for adults:

Jail in either a state prison or house of correction;

A split sentence including jail time and a period of probation;

“From and after” incarceration, a sentence that starts after another sentence;
Concurrent time, a sentence that runs concurrently with another sentence,
resulting in no additional time served.

Suspended jail time with probation;

Time served with or without probation;

Electronic monitoring restricting the defendant to home;

Probation with or without conditions;

Restitution;

Treatment in secure or non-secure settings;

Community service; or

Fines.
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Victim-Witness Assessment Fees: By statute, these assessment fees have first priority
among all fines, assessments or other payments imposed. These fees are supposed to
be mandatory upon conviction or finding of sufficient facts. There is no limit on
cumulative assessments for multiple criminal charges.

e Felonies, not less than $90;

e Misdemeanors = $50;

e Juveniles over the age of 14 = $45.

A fee waiver requires written findings of fact that indicate that payment would cause
“severe financial hardship.” The fee is supposed to be imposed even if the defendant is
incarcerated and money goes into the state fund supporting victim-witness assistance
and criminal justice programs. It is not made available directly to victims.

The Restitution Hearing

If the victim suffered out-of-pocket expenses as a result of the victimization, the judge
may, in appropriate circumstances, order the defendant to reimburse the victim as part
of the sentence imposed. If the defendant disputes the restitution order, a restitution
hearing is held to determine how much restitution is owed the victim. The
Commonwealth bears the burden of proving the amount owed by a “preponderance of
the evidence.”

To prepare for the hearing, victims must collect all their receipts or estimates of
damage. Typically, only “out-of-pocket” expenses can be recovered, such as repair or
replacement of stolen goods, hospital expenses, other medical expenses, lost wages,
etc. If insurance covers some expenses, the deductible amount only may be
recovered.

The defendant and defense counsel have the right to cross-examine the victim
regarding the amount, and the witness may have to testify. Victims have a strong
interest in restitution, but they may need the advocate’s help in preparing
documentation.

When the amount of restitution is uncontested, a restitution form is usually provided to
the victim and the completed form sent to the Probation Department along with a court
order for payment. The Probation Department is responsible for attempting to collect
restitution, but it has no control when the defendant is financially unable to make
payments. Victim concerns about slow payment should be directed to the Probation
Department.

In addition to restitution, victims of violent crime, a crime related to impaired driving, or a
violation of a 209A order may also apply to a special fund administered by the Attorney
General, the Victim Compensation and Assistance Fund, which is discussed as a
separate section in this manual.
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Post-Conviction Proceedings and Victim Service Agencies

Probation Violation and Revocation Hearings: Surrender Hearings

"Surrender” refers to the procedure in which a probation officer requires a probationer to
appear before the court for a judicial hearing regarding an allegation of probation
violation. The process involves a hearing to determine if the defendant has violated
probation, and a judicial determination on sentencing, which could revoke the
defendant’s probation. The defendant and the District Attorney must be notified of the
hearing, and the District Attorney can attend and seek the defendant's revocation of
parole or other remedies such as treatment. The prosecutor may also attempt to
persuade the court by calling withesses or presenting the victim’s written statement.
Because the probation violation and revocation proceeding is less formal than a trial,
witnesses can testify to “hearsay”™—i.e., statements someone said to the witness or they
heard. The hearing itself is conducted by a probation officer who presents testimony
and calls witnesses, if desired. The defendant may represent himself and call
witnesses, since he is not entitled to an attorney at these hearings unless he faces the
possibility of incarceration. Witnesses called to a probation violation hearing can expect
to be cross-examined by the defendant or his lawyer, if present.

If a defendant's probation is revoked, he is generally incarcerated for the remainder of
his jail sentence. A defendant may move for a “Reconsideration of a Violation of
Probation” and can seek reconsideration of any new sentence imposed by the judge. If
the judge decides to reconsider the sentence and release the defendant, the court does
not have to notify the District Attorney's Office or victim.

Parole Hearings and the Parole Board Victim Services Unit

Parole is the discretionary release of an inmate from confinement after he has served a
portion of a prison sentence. The seven-member Parole Board determines whether to
grant an inmate parole after considering the offender’s risk to re-offend and the public’s
safety. An inmate released on parole is supervised by parole officers to ensure that he
re-enters the community with monitoring, support and services to prevent his return to
crime. There are basic supervision conditions established for all parolees, and special
conditions are added based on the inmate’s criminal history, mental health, substance
abuse and other risk factors.

Basic conditions include: notifying the parole office in advance of any changes in
residence and employment, and paying a monthly supervision fee.

Special conditions include: GPS or other electronic monitoring, curfews, substance
abuse treatment, drug testing, sex offender treatment, and polygraph testing
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The Parole Board has a Victim Services Unit so that victims and the agencies that work
with victims are provided with a fast and personal response. The Victim Services Unit
assists victims in the process of obtaining CORI certification to ensure that the victim
and/or family member can receive information regarding an offender’s status. A Victim
Service Coordinator is assigned to each parole office, and they accompany victims and
their families to parole hearings when victim attendance and participation are allowed.

The Parole Board Victim Services Unit has can be reached toll-free at 1-888-298-6272.

Most parole hearings are closed to the public. The only parole hearings open to the
public are those for inmates serving a life sentence. Moreover, hearings deemed
“victim access” are open to the victim(s) and their family members. However, victims
must be certified to receive notice of the offender's release by the Criminal History
Systems Board. Once certified, victims have the right to be notified of the defendant's
parole eligibility and status. Attending family members of the victim must also be
certified by the Criminal History Systems Board. Family members can choose to view a
videotape of the hearing instead of attending in person, and may offer comments to
Parole Board members before a decision is reached.

“Victim access” hearings are allowed for: surviving family members of a crime resulting
in death, victims (and the parents and guardians of minor aged victims) of sex offenses
and violent crimes,

Victim participation in a parole hearing includes in-person testimony and written
testimony.

Inmates who are serving non-life sentences are granted a parole review hearing once
per year. Inmates serving a life sentence must, by law, be reconsidered for parole at
regular intervals not to exceed five years.

The impact of a crime on a victim and the victim’s concern for his or her safety are
major considerations in parole board decisions. In addition to denying parole, the Board
has other restrictive options that consider the victim, such as adding special conditions
to protect the victim (prohibiting entry into certain geographical areas), or requiring the
parolee to pay restitution to the victim.

Sexually Dangerous Persons

Upon completing his criminal sentence, in rare circumstances a sexual predator may be
civilly committed “from a day to life” as a sexually dangerous person (SDP) to the
Massachusetts Treatment Center at Bridgewater. The decision to file for a SDP petition
does not rest solely on the offender’s conviction(s) for a sex offense. Instead, the
nature of the crime(s), offender’s mental abnormality, and the likelihood of further sexual
offenses are considered along with other factors and expert opinions.
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The advocate may encounter the victim questioning why her attacker is not a SDP. The
SDP process is an extraordinary process reserved for particular defendants when
numerous factors are present — only 1% of SDP referrals were found to be SDP in FY
2009. By way of example, in FY 2009, 1,570 SDP referrals were received, with 7%
(111) of the referrals resulting in the filing of a SDP petition — by the time the process
was complete only 16 defendants were found to be SDP in that year.

Victims usually are notified when a prosecutor's office decides to move forward with a
SDP petition — notification helped by obtaining extensive contact information at the
beginning of the case. Victims may attend the public SDP hearings, but they have no
right to provide input in the process. The advocate can remind distressed victims that
the facts are no longer in dispute, and that a SDP hearing concerns the defendant's
current mental state. Any information about other possible victims obtained during the
original criminal case (and that was recorded in the file), will be helpful to the prosecutor
in the SDP process.

DNA Evidence in Unsolved and Post-Conviction Cases

Technology advancements may provide conclusive DNA testing results in some cases
that previously were inconclusive. DNA advancements sometimes exonerate wrongfully
convicted individuals, or lead to the identification of suspects in unsolved crimes.

When a motion is filed to re-open a case due to a request for DNA testing, it is very
important to notify victims as soon as possible. An advocate should be assigned to the
case as soon as the motion is filed. Finding a victim in an “old case” can be daunting.
Victims certified with the Criminal History Systems Board have a much higher chance of
being located. Early notification allows victims more time to come to terms with their
emotions and to consider options depending on the test results.

An advocate should take the time to read the facts of the case, go over the police
report, and talk to those involved in the original case. An advocate has to be prepared
for the victim’s reaction. A newer advocate (and an experience advocate that has not
reached out to a victim in an old case) should go over her planned approach with a
supervisor.

When a case is resurrected and the victim is notified, the advocate should be prepared
to answer the following questions:

How did you find me?

Since you found me, will the perpetrator be able to find me, too?

Where is the perpetrator now?

Who knows about this new development?

Do | need an attorney? Who represents me?

What are the next steps in this process?

Will there be a new trial?

Will I have to testify?
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e Do | have to participate?
e Will my therapy records be reviewed?
e When will this be resolved?

Advocates should make every effort to convey that they are available to the victim,
provide contact information, and encourage communication. Advocates need to get a
“frame of reference” by learning what has been going on with the victim since the crime.
Advocates need to be in tune with the victim’s life circumstances, and be prepared to
offer counseling referrals and assistance.

If the test clears the defendant, victims will need help and possible counseling referrals
from the advocate in facing the difficult reality that:

An innocent person was convicted and sentenced to jail;

The crime may now be time-barred from further prosecution;

The crime may now be impossible to prosecute because of lack of evidence;
The media will most likely highlight the release of the defendant;

The real perpetrator is still free;

Re-awakened feelings of the crime’s pain and trauma.
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The Criminal History Systems Board: The Criminal Offender Record
Information (CORI) Act & Victim Certification

Notification

After the defendant is sentenced to a term of incarceration, responsibility for notifying
the victim of the defendant's status shifts from advocates in prosecutors’ offices to
custodial agencies, including the Massachusetts Parole Board, the Massachusetts
Department of Correction, the Massachusetts Department of Youth Services, and
county sheriff's departments.

The Criminal History Systems Board (CHSB) is the agency responsible for
certifying victims, witnesses, family members and, in certain cases, other
members of the public for notification of a defendant’s custodial status.

Becoming certified for notification permits a custodial agency to notify individuals
directly when an inmate has been transferred to a less secure facility, obtains a final
release, or has escaped.

While an individual may apply independently, advocates in prosecutors’ offices usually
assist victims in applying for certification for notification. A separate, similar application
process called JONI (Juvenile Offender Notification Information) applies to juvenile
defendants. In this process, applications are sent to the Department of Youth Services
(DYS).

Victims, witnesses and family members of victims in homicide cases, in addition to
parents/guardians of minor or incompetent victims may be certified for notification.
Also, an individual who has “an articulable fear of physical harm” from a specific inmate
may separately file a citizen initiated petition (CIP) to obtain offender release
information.

When a Certified Individual is Notified

The certified individual will receive a 14-day advance notice, including descriptions of
activities and level of supervision, when the inmate:

e Transfers to a less secure status including minimum status, pre-release status,
electronic monitoring and day reporting;

e Transfers to out-of-state facility if the victim resides in that state;

e |s allowed temporary release including work release, program-related activities,
furloughs, speaking engagements and educational releases;

e Is paroled, pardoned, or has a commutation hearing;

e Receives a projected parole release date; or

e |s released upon sentence completion.
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The certified individual is entitled to know as soon as possible about an inmate's:

Death;

Return to higher custody;

Transfer from one county to another county;

Transfer from a county facility to a state facility; or

Court-ordered release including appeals or revised and revoked sentences.

The certified individual is entitled to emergency notification if:

The defendant escapes;

The defendant is allowed an emergency release under escort;

The certification was generated within a 14-day period;

The receipt of court-ordered pre-trial credits prohibits a 14-day advance
notification; or

0 A breach of confidentiality occurs.

O o0OO0oo

Notification Issues

Contact Information

It is crucial that CHSB have the most up-to-date contact information for all
certified individuals who are responsible for informing CHSB or DYS,
respectively, of any changes to their contact information, including name,
address and telephone number. CHSB maintains this information for notification
purposes for the Parole Board, Department of Correction and the appropriate
sheriff's department. All notifications are conducted by telephone and mail. If a victim
fails to notify CHSB of changes to his or her contact information, the custodial agency
may not be able to notify the certified individual.

Pre-Sentencing Notification Differs from Post-Conviction Certified Notification

The advocate should know the custodial authorities’ notification schedule in order to
explain it to concerned victims. Remember the distinction between pre-sentence
notifications from jails concerning defendants awaiting trial while being held on bail
(possibly involving a bail notification form) and post-sentence notification procedures.
An individual cannot be certified for post-sentence notification until the defendant
actually receives a sentence of incarceration.

Notification Information is Confidential

Victims should be reassured that the offender is not notified of the certification status of
the victim. Disclosure of the existence of certification information is prohibited and
access to certification information is limited to staff persons responsible for providing
notification.
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CORI/178A Access

In addition to notification of a defendant’s status, pursuant to MGL c. 178A, a
victim may also obtain criminal offender record information (CORI) about the
defendant. CORI information is defined in M.G.L. c. 6, 8167 as "any records or data in
any communicable form compiled by a criminal justice agency that (a) concerns an
identifiable individual, and (b) relates to the nature or disposition of a criminal charge,
arrest, any judicial proceeding, sentencing, incarceration, rehabilitation or release."
CORI is confidential and, pursuant MGL c. 6, s. 172, its dissemination is limited.

To receive CORI, victims must apply to and be certified by the Criminal History Systems
Board (CHSB). Advocates in prosecutors’ offices help victims apply for certification for
notification. Victims may also apply for CORI access independently, but if applying
without an advocate’s assistance, must provide documentation relating to the criminal
case such as a letter from a prosecutor’s office or a police report.

The application processes for notification and CORI access certification are separate
and distinct. Unlike applying for notification, only victims may apply for and be certified
to receive CORI regarding an offender. Further, a victim's access to CORI is based
upon a determination that it is reasonably necessary for his or her security and well-
being. Individuals applying under 178A must have a statement or letter from the
advocate verifying their involvement in a criminal matter or other documentation such as
a police report.

Once certified, a victim is entitled to receive CORI information relating to the charged
offense. A victim may also receive the offender’s adult criminal history from the
Criminal History Systems Board. Once certified for CORI access, a victim may also
receive further information concerning the offender such as: other crimes committed,
mental health status, and evaluative or investigative information from other criminal
justice agencies.

By explicit provision, CORI does not include “intelligence information” and “evaluative
information” unless deemed necessary for the security of a certified person. Evaluative
information includes records, data, or reports that appraise the defendant's mental or
physical condition, social adjustment, rehabilitative progress, etc. Intelligence
information includes records compiled by a criminal justice agency for the purpose of
investigation, such as investigator's reports or surveillance reports or informant's
reports.

This additional information is released to victims at the discretion of criminal justice
agencies such as police departments, District Attorneys’ Offices, the Attorney General’'s
Office, probation offices, Clerk of the Court offices, sheriffs’ departments, and other
agencies. Each of these agencies has its own policies regarding what information it will
release to a 178A certified victim.
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The application process for 178A CORI access and notification are separate and
distinct as follows:

Step 1: The prosecuting office initiates prosecution of the case and the advocate
makes contact with the victim.

Step 2: The advocate informs the victim of the right to access to CORI under 178A
and/or notice of release.

Step 3: The advocate helps the victim complete the 178A application and forwards
the completed 178A application to CHSB.

Step 4: Within approximately one week, CHSB certifies the applicant for CORI
access.

Step 5: The victim is notified of his or her approved 178A certification.

Step 6: If certified for access to CORI under 178A, the victim receives the

offender’'s CORI from CHSB. The victim may also request additional
CORI information regarding the offender from other criminal justice

agencies.
Step 7: The defendant receives a sentence of incarnation.
Step 8: The advocate helps the applicant complete the notification application and

forwards the completed notification application to CHSB.

Step 9: CHSB certifies the applicant to receive notice of the defendant’s release or
change in custody.

Step 10: The certified applicant is notified of his or her approved certification of
notification.
Step 11: The victim receives notice of the defendant’s release or change in custody

status from the custodial agency involved.
Dissemination of CORI to the Public by Criminal Justice Agencies

CORI is confidential information. While advocates come in contact with CORI daily
during the course of a criminal case, when victims seek to lawfully obtain CORI
information or when discussing the case with a prosecutor, the dissemination of CORI
to the public is statutorily restricted. Despite these restrictions, criminal justice agencies
may release CORI to the public in certain circumstances:
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e A criminal justice agency with official responsibility for a pending criminal
investigation or prosecution may publicly disseminate CORI specifically related to
and contemporaneous with an investigation or prosecution.

e A criminal justice agency may publicly disseminate CORI that is specifically
related to and contemporaneous with the search for and apprehension of any
person, or with a disturbance at a penal institution.

e Under the provisions of M.G.L. c. 209A, victims of abuse may obtain copies of
police reports without certification by CHSB.

The Sex Offender Registry Board: Victim Services Unit

The Sex Offender Registry Board (SORB) is a public safety agency responsible for
determining if persons convicted or adjudicated of sex offenses that are living, working,
or attending an institution of higher learning in Massachusetts have a duty to register. If
so, the SORB is responsible for assessing the risk of reoffense and the degree of
dangerousness sex offenders pose to the public. The primary goal of the SORB is to
enhance public safety by providing the public with accurate information about sex
offenders so they can make better decisions to protect themselves and their families.

Victim Inclusion

The SORB has a Victim Services Unit (VSU) to provide victims with assistance,
information and notification as the offender progresses through the registration and
classification processes. The VSU assists victims with writing impact statements and
also provides support, safety planning, crisis intervention, and resource referrals, as
needed.

Victim Services Unit Contact Info: Sex Offender Registry Board
P.O. Box 4547
Salem, MA 01970
Phone: 978.740.6440 or 1.800.936.4326
Fax: 978.740.6464

How to Refer Victims to the SORB

In order for a victim or a parent/guardian of a child victim to participate in the SORB
process, there must be a conviction for a sex offense committed against the victim or
child victim. A list of registerable sex offenses is included in the Appendix.

To enroll a victim or a parent/guardian with the SORB’s VSU, please use the referral
form entitled, “Victim Participation and Notification” in the Appendix. The form is also
accessible on the SORB’s website at www.mass.gov/sorb. A victim or a
parent/guardian must enroll with the SORB in order to be included in the classification
process of a convicted sex offender.
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In addition to the victim referral form, please forward police reports, child interview
reports, sentencing impact statements and any other documents that may be helpful to
the Board when weighing the offender’s risk to reoffend.

When to Refer Victims to the SORB

Refer victims or parent/guardians of child victims immediately upon:
(1) the offender’s sentencing for a sex offense conviction or adjudication, and
(2) upon consideration of a sex offender’s status for a Sexually Dangerous Person
(SDP) Petition.

At times, the SORB may be classifying an offender at the same time a District
Attorney’s Office is assessing the appropriateness of an SDP Petition.

Please be aware that expedient referrals to the SORB are particularly necessary for sex
offenders who:
(1) are sentenced only to probation, or
(2) receive “time served” pre-trial jail credits and subsequently begin serving
probation.

Victim Impact Statements (VIS)

The Sex Offender Registry Law requires the Board to consider a VIS as a factor in
determining an offender’s level of dangerousness and risk to reoffend. Through the
written statement, the victim is given the opportunity to describe the harm the offender
has caused. Understanding the devastating, often long-term impact of sex offenses on
victims is critical to assessing the consequences of the offender’s criminal behavior. If a
sentencing VIS is received as part of the victim referral process, the SORB includes it in
the classification process. For safety reasons, the SORB asks victims not to put any
identifying contact information on VIS submissions.

Victim Notification

If enrolled with the SORB, victims or parent/guardians of a child victim are notified of the
right to submit a VIS for Board consideration. SORB’s VSU will notify victims or a
parent/guardian of a child victim when:

the preliminary classification of the offender has begun,

an offender requests a hearing to challenge his preliminary classification level,
the final registration and classification level determination is issued by the Board,
a court issues an order changing the offender’s final registration and
classification level status,

e the SORB initiates a reclassification review of the offender’s level, if new
information suggests the risk level has increased,
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e the offender requests reclassification to a lower level, and
e the offender is no longer subject to Massachusetts registration requirements.

Victim Services Units at the Department of Correction & the
Houses of Correction

The Department of Correction (state prison system) and many of the Houses of
Correction (county-based jails) have Victim Service Units. These Victim Service Units
specialize in assisting victims with:

e The process of becoming certified by the Criminal History Systems Board to
receive information regarding an incarcerated offender.

Crisis intervention.

Safety planning.

Referrals to counseling and service agencies.

Questions regarding the criminal justice system.

Questions related to sentencing and the incarceration process.

Protective orders.

The Department of Homeland Security’s Immigration and
Customs Enforcement Victim-Witness Notification Program

The Immigration and Customs Enforcement (ICE) Victim-Witness Notification program
provides post-incarceration information to eligible victims and witnesses who register to
be notified of “release-related activities” of an alien offender. To register for notification,
the victim/witness must submit a request form to the ICE program. ICE notifies
victims/witnesses of bond releases, parole, waivers, removals, or the death of an
inmate. ICE may remove an alien to another country immediately following his release
from a correctional facility, but ICE cannot ensure that the offender may not reenter the
US illegally. A copy of the ICE application is in the Appendix.
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Juvenile Cases

The Juvenile Court Department of the Trial Court and the District Court have
“concurrent jurisdiction” over juvenile matters. Although both courts can hear these
cases, complaints are brought to the Juvenile Court when there is one in the area,
rather than to the District Court. Murder cases are the exception. Murder charges
against juveniles over the age of 14 are brought in the Superior Court through
indictment, identical to adult cases. The Juvenile Court retains jurisdiction of juveniles
younger than 14 who are charged with first and second degree murder. Usual court
procedures include provisions for bail and dangerousness hearings. Juveniles found to
be delinquent after trial or plea can be committed to the Department of Youth Services
(DYS) until their eighteenth birthday.

Traditionally, juveniles charged with offenses (that would be “crimes” if they were over
the age of 17) are charged with being a “delinquent child,” which allows findings of
“delinquency” rather than guilt. In addition to the right of police officers to bring a
complaint charging children between the ages of 7 and 17 years-old with being a
delinquent child, any person may apply for a complaint to issue if the offense to be
charged is a misdemeanor. Juvenile cases are closed to the public and completely
confidential, but advocates are allowed to be present.

Juveniles may be ordered by the court after trial to have their cases "continued without
a finding" (CWOF). Here, the juvenile admits to sufficient facts to warrant an
adjudication of delinquency, but the court places the case "on hold" for a period of
probation, subject to such conditions as no further criminal involvement, curfew, proper
school attendance, etc. If the juvenile successfully completes such conditions, the case
is then dismissed. Detention and conditions of release for juveniles include:

Agency-Only Bail. If a juvenile in the custody of the Department of Children and
Families (DCF) is charged with a criminal offense and bail of “$1- DCF only” is placed
on him, the juvenile in effect is held without bail, since DCF regulations prohibit posting
bail. Judges and defense attorneys have sharply criticized this practice, arguing that it
perverts the intent of the bail statute.

Parent-Only Bail. In some circumstances, a judge will designate a “parent-only bail” to
prevent the juvenile's friends from posting bail and ensure the juvenile is released to the
custody of his/her parents. Although still controversial, this is less so than “agency-only”
bail. Typically, juveniles held on bail remain in the custody of DYS, which cannot
continue beyond 15 days.

Another unique procedure involving juveniles is the "72A" hearing. If a juvenile commits
a crime before his seventeenth birthday but is not apprehended until after he is 18, then
the Juvenile Court must hold a hearing to decide whether to discharge the delinquency
complaint and issue an adult criminal complaint or dismiss the case altogether if
dismissal is in the best public interest.
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Youthful Offenders

Charging a young person as a "youthful offender" allows the court a wider range of
punishments for more serious offenses, such as imposing an adult sentence. If the
defendant is sentenced as a youthful offender, he must be separated from the adult
general population in a youthful offender unit, and cannot be sent to the maximum
security prison at Cedar Junction before his seventeenth birthday. The court may also
render a “combination sentence” in which the juvenile is adjudged a youthful offender
and committed to the Department of Youth Services (DYS) until age 21, but receives a
suspended adult sentence and probation period covering the entire DYS commitment
period and possible additional time. Violation of probation can result in a suspended
adult sentence.

Certain conditions must be met for the Commonwealth to proceed with an indictment
against a youthful offender. The juvenile must be between 14 and 17; have committed
an offense that would be punishable by a state prison sentence if he were an adult; and
satisfies one of the following elements:

o Previous commitment to the Department of Youth Services (DYS);

o Offense alleged involves infliction or the threat of serious bodily harm;

o Charged with illegally carrying a firearm or sawed-off shotgun or selling these
items.

The prosecutor's office has the sole discretion to make the decision regarding the
youthful offender designation at the charging stage.

Victim Services at the Department of Youth Services®®

The mission of the DYS Victim Services Unit “is to provide information, support, and
notification to victims of juvenile crime whose offenders are in the custody of the
Department of Youth Services.

Services Provided:

e Assistance in obtaining certification to receive notice of offender’s release;

e Victim notifications, including changes in offender’s status or placement;

e Advocacy and support in response to the needs, concerns and rights of crime
victims;

e Qutreach, education and training;

e Interagency collaboration with other post-conviction victim service agencies

' DYS Victim Services Presentation, “DYS 101: Everything You Need to Know,” April 14, 2009.
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Victim Notification for Committed Juveniles:

If the offender is committed to DYS as a juvenile delinquent, the victim of juvenile crime,
the parents or guardians of minor age victims and family members of homicide victims
may receive notifications by completing a Juvenile Offender Notification and Information
(JONI) application form. The DYS Victim Services Unit approves JONI applications,
sends a letter to the certified person, and provides verbal and written notification of
changes in the offender’s status and placement.

Victim Notification for Youthful Offenders:

If the offender is committed to an adult facility as a youthful offender, the certification
application is handled by the Criminal History Systems Board (CHSB). The CHSB
approves the certification application and provides notice to the DYS Victim Services
Unit, which then sends a letter to the certified person and provides verbal and written
notification of changes in the offender’s status and placement.

Notifications of Changes in Status and Placement Include:
Transfer to a lower security status;
Temporary release;
Provisional release;
Final release/discharge from custody;
Parole violation — whereabouts unknown;
Escape
Other notifications:
0 Return to custody;
o Transfer to higher security status;
0 Revise and revoke
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