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N O T I C E : The sl ip op in ions and orders posted on this W e b si te are sub jec t to fo rma l rev is ion and are 
supe rseded by the advance shee ts and bound v o l u m e s o f t h e Off ic ial Repor ts . Th is pre l iminary mater ia l will 
be r e m o v e d f rom the W e b si te once the advance shee ts of the Off ic ia l Repor ts are pub l i shed . If you f ind a 
t ypograph ica l er ror or o ther fo rma l er ror , p lease notify the Repor te r of Dec is ions , S u p r e m e Judic ia l Cour t , 
John A d a m s C o u r t h o u s e , 1 Pember ton S q u a r e , Su i te 2 5 0 0 , B o s t o n , MA 0 2 1 0 8 - 1 7 5 0 ; (617) 5 5 7 - 1 0 3 0 ; 
SJCRepor te r@)s i c . s ta te .ma .us 

BAR C O U N S E L vs. Peter S . F A R B E R . 

S J C - 1 1 1 7 1 . 

Suffoii<. D e c e m b e r 4 , 2 0 1 2 . - Apr i l 9 , 2 0 1 3 . 

Attorney at Law, D isc ip l inary p roceed ing . Board of Bar Overseers. Immunity from Suit Words, " B o a r d . " 

C IV IL A C T I O N c o m m e n c e d in the S u p r e m e Judic ia l Cour t for the coun ty of Suf fo lk on D e c e m b e r 13 , 2 0 1 1 . 

The case was repor ted by Spina, J . 

Constance V. Vecciiione, Ba r C o u n s e l . 

Peter S. Farber, pro se . 

P resen t : I re land , C . J . , S p i n a , C o r d y , Bo ts fo rd , G a n t s , Duf f ly , & Lenk, J J . 

B O T S F O R D , J . 

A t to rney Peter S . Farber f i ied a civi l act ion aga ins t G . Russel l D a m o n in the Super io r Cour t in Oc tobe r of 
2 0 1 1 , asser t ing c la ims of d e f a m a t i o n , "wrongfu l inst igat ion of civi l p roceed ings , " and v io lat ion of G .L . c. 
9 3 A . Each c la im was based on a l legedly fa lse s ta temen ts made in a comp la in t and fo l low-up 
c o m m u n i c a t i o n s that D a m o n had prev ious ly f i led wi th bar c o u n s e i , and in tes t imony D a m o n gave in a publ ic 
hear ing before a hear ing c o m m i t t e e of the Board of Bar Ove rsee rs (board ) . Ba r counse l thereaf te r fi ied this 
ac t ion for dec la ra to ry j u d g m e n t in the county court . At the hear t of the dec la ra to ry j u d g m e n t act ion a re 
ques t ions concern ing the scope of immun i t y f rom civi l l iabi l i ty a f fo rded to bar d isc ip l ine comp la inan ts by 
S . J . C . Ru le 4 : 0 1 , § 9 (§ 9 ) , as appear ing in 4 2 5 Mass . 1312 (1997 ) . 

Bacl<ground. The per t inent under ly ing facts are essent ia l ly und i spu ted . D a m o n is a l icensed real esta te 
b roker who works on C a p e C o d . In the fal l of 2 0 0 8 , he f i led ident ical comp la in t s w i th bar counse l and the 
d iv is ion of pro fess iona l l i censure , c la im ing that Farber , an a t to rney admi t t ed to the Massachuse t t s bar and a 
real es ta te b roker , m a d e m is rep resen ta t i ons to induce D a m o n to spl i t a $ 1 3 , 0 0 0 real esta te c o m m i s s i o n 
wi th h im . The gist of D a m o n ' s comp la in t was that Farber f raudu lent ly m is rep resen ted certa in facts to 
D a m o n in connec t ion wi th a real esta te purchase in wh ich Farber was invo lved on behal f of the actual 
pu rchase rs , leading D a m o n to g ive Farber one-ha l f o f t h e real es ta te c o m m i s s i o n he received f rom the 
se l le rs in connec t ion wi th the sa le . On N o v e m b e r 2 5 , 2 0 0 9 , bar counse l f i ied a pet i t ion for d isc ip l ine aga ins t 
Fa rbe r ; one o f t h e coun ts was based on D a m o n ' s compla in t and conce rned FarlDer's conduct in connect ion 
wi th D a m o n . A hear ing c o m m i t t e e o f t h e board heard the mat te r In M a y , 2 0 1 0 , and D a m o n test i f ied as a 
w i tness ca l led by bar counse l . The hear ing commi t t ee m a d e f ind ings cons is ten t with the a l legat ions in the 
pet i t ion for d isc ip l ine , inc lud ing those re lat ing to D a m o n , and r e c o m m e n d e d that Farber be suspended f rom 
the pract ice of law for one yea r and one day. The board adopted the hear ing commi t t ee ' s factual f ind ings 
but r e c o m m e n d e d that Farber rece ive a publ ic r ep r imand , conc lud ing that whi le Farber had made 
m is rep resen ta t i ons and the reby v io la ted Mass . R. Prof. C . 8 .4 (c ) , 4 2 6 Mass . 1429 (1998 ) , he had done so 
whi le ac t ing as a real es ta te b roker , not as an at torney. In A u g u s t , 2 0 1 1 , a s ing le jus t ice of th is cour t 
ag reed wi th the board and Issued a dec is ion and order of publ ic r e p r i m a n d . It appea rs that as a mat te r of 
rout ine pol icy , the board re leased the dec is ion to local newspape rs , wh ich subsequen t l y pr in ted stor ies 
about it. 

App rox ima te l y six weeks later , on Oc tobe r 11 , 2 0 1 1 , Farber f i ied the civi l act ion aga ins t D a m o n . Ai l th ree 
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January 2009

2008: The Year in Ethics and Bar Discipline

by

Constance V. Vecchione, Bar Counsel

This column takes a second look at significant developments in ethics and bar discipline in

Massachusetts over the last twelve months.

Disciplinary Decisions

The full bench of the Supreme Judicial Court issued seven disciplinary decisions in 2008.

Approximately 170 additional decisions or orders were entered by either the single justices

or the Board of Bar Overseers. Several decisions by the Court and the Board were of

significant interest to the bar, either factually or legally.

Curry and Crossen

Of the full-bench decisions, the two that perhaps generated the most interest were the

companion cases of Matter of Kevin P. Curry, 450 Mass. 503 (2008) and Matter of Gary C.

Crossen, 450 Mass. 533 (2008). Curry held that disbarment was the appropriate sanction for

an attorney who, without any factual basis, persuaded dissatisfied litigants that a trial court

judge had “fixed” their case and developed and participated in an elaborate subterfuge to

obtain statements by the judge's law clerk intended to be used to discredit that judge in the

ongoing high-stakes civil case. In Crossen, the Court held that disbarment was also warranted

for another attorney’s participation in the same scheme by actions including taping of a sham

interview of the judge’s law clerk; attempting to threaten the law clerk into making

statements to discredit the judge; and falsely denying involvement in, or awareness of,

surveillance of the law clerk that the attorney had participated in arranging.

These cases are particularly noteworthy for their rejection of the attorneys’ arguments that

the deception of the law clerk was a permissible tactic akin to those used by government

investigators or discrimination testers. The SJC in both cases also reaffirmed that expert

testimony is not required in bar disciplinary proceedings to establish a rule violation or a

standard of care.
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c la ims that Farber Included in his Supe r i o r Cour t comp la in t were based on s ta temen ts made by D a m o n In 
(1) D a m o n ' s comp la in t f i ied wi th bar counse i , (2) a fo l low-up c o m m u n i c a t i o n D a m o n later sent to bar 
c o u n s e l , and (3) D a m o n ' s t es t imony before the hear ing c o m m i t t e e . Fa rbe r later not i f ied bar counse i that he 
was in tend ing to add her as a par ty in this sui t . 

Based on § 9, bar counse l reques ted that Farber d i smiss his civi l ac t ion aga ins t D a m o n on the g rounds that 
D a m o n was i m m u n e f rom the civi l l iabi l i ty sought by Farber . Farber re fused to do s o , stat ing that § 9 did 
not apply to the case . Ba r counse l c o m m e n c e d a d isc ip l inary p roceed ing aga ins t Farber on or about 
N o v e m b e r 2 1 , 2 0 1 1 , and then f i led the present act ion for dec lara tory j u d g m e n t and in junct ive rel ief in the 
county court to reso lve the con t roversy be tween the part ies re lat ing to the p roper in terpretat ion or 
cons t ruc t ion of § 9. [ F N l ] Fol lowing init ial p lead ings and responses , ba r counse i and Farber most recent ly 
have f i ied d ispos i t i ve mot ions in the dec lara tory j u d g m e n t act ion—a mot ion for j u d g m e n t on the p lead ings 
and for s u m m a r y j u d g m e n t by bar counse i and a cross mot ion for s u m m a r y j u d g m e n t by Farber , A s ing le 
jus t i ce reserved and repor ted the case wi thout dec is ion to the ful l cour t , and o rdered a s tay wi th respec t to 
fu r ther p roceed ings in the Supe r i o r Cour t unti l fur ther order of th is cour t . 

Discussion. 1. Interpretation of S.J.C. Rule 4:01, § 9. Sec t ion 9 p rov ides in re levant part : 

"Immunity. 

"(1) Comp la i n t s submi t ted to the Board or to the bar counse i sha l l be conf ident ia l and abso lu te ly p r iv i leged. 
The comp la inan t shal l be i m m u n e f rom civi l l iabil i ty based upon his o r her comp la in t ; p rov ided , however , 
that such immun i t y f rom suit shal l app ly only to commun ica t i ons to the Board or the bar counse l and shal l 
not app ly to publ ic d isc losure of in fo rmat ion conta ined in or re lat ing to the comp la in t . 

" (2) The comp la inan t and each w i tness g iv ing sworn tes t imony or o the rw ise commun i ca t i ng wi th the Board 
or the bar counse l dur ing the course of any invest igat ion or p roceed ings unde r this rule shal l be i m m u n e 
f rom civi l l iabi l i ty based on any such tes t imony or c o m m u n i c a t i o n s ; p rov ided , however , that such immun i t y 
f rom sui t shal l app ly on ly to tes t imony g iven or commun ica t i ons m a d e to the Board or the bar counse l and 
shal l not apply to publ ic d isc losure of in format ion a t tes ted to or c o m m u n i c a t e d dur ing the course o f t h e 
inves t iga t ion or p roceed ings . " 

Bar counse i reads the sect ion to af ford a compla inan t such as D a m o n abso lu te immun i t y f rom any civil 
l iabi l i ty wi th respect to his comp la in t and its a l legat ions , see § 9 (1 ) , a n d , of more di rect concern in this 
c a s e , wi th respect to t es t imony that the comp la inan t m a y prov ide in the cou rse of a proceed ing before a 
hear ing commi t t ee o f t h e boa rd , see § 9 (2 ) . [FN2] She Interprets the publ ic d isc losure prov isos of § 9 (1 ) 
and (2) to m e a n that a comp la inan t wou ld not be ent i t led to the immun i t y con fer red by the rule wi th 
respect to s ta temen ts m a d e or t es t imony prov ided by the comp la inan t to a person or ent i ty ou ts ide a bar 
d isc ip l inary p roceed ing . 

Farber re jects this read ing . He accep ts , as he mus t , see Matter of Lupo, 4 4 7 i^lass. 3 4 5 , 3 5 6 - 3 5 7 ( 2 0 0 6 ) , 
that under § 9 a comp la in t is abso lu te ly pr iv i leged and the comp la inan t ent i t led to immun i t y f rom any civi l 
l iabi l i ty based d i rect ly on the conten ts of the compla in t or his c o m m u n i c a t i o n s to bar counse l or the board 
itself. Howeve r , Fa rber reads the publ ic d isc losure prov isos of § 9 (1 ) and (2) to m e a n that any publ ic 
d isc losure of the subs tance of a comp la in t o r a comp la inan t ' s c o m m u n i c a t i o n s to bar counsel or the board— 
for e x a m p l e , in the fo rm of t es t imony by the comp la inan t at a publ ic p roceed ing conduc ted by a hear ing 
c o m m i t t e e of the board or th rough the board 's publ icat ion of a d isc ip l inary dec is ion [ F N 3 ] - w i l i cause the 
comp la inan t to lose that Immuni ty . He mal<es a re lated a r g u m e n t that a comp la i nan t is not ent i t led to c la im 
immun i t y re lat ing to c o m m u n i c a t i o n s m a d e or tes t imony prov ided to a hear ing c o m m i t t e e because a 
hear ing commi t t ee is ne i ther the board nor bar counse l , and only the board and bar counsel are l isted in § 9 
as permiss ib le rec ip ients of commun i ca t i ons to which immun i t y app l ies . 

W e agree with bar counse l ' s read ing of § 9 and reject the read ing prof fered by Farber . In exp la in ing the 
reasons for this conc lus ion , we begin wi th the history of § 9 in its p resent f o r m , because , cont rary to Farber , 
we do not f ind the scope o f t h e l imi tat ion to immun i t y appear ing in the publ ic d isc losure prov isos in § 9(1) 
and (2) to be se l f -ev iden t based on the language of the rule itself. S e e Associated Subcontractors of l^ass.. 
Inc. V . University of l^ass. Bidg. Autii., 4 4 2 Mass . 159 , 164 ( 2 0 0 4 ) , quot ing Chandler v. County Comm'rs of 
Nantucket County, 437 Mass . 4 3 0 , 4 3 5 (2002) (where s ta tu tory l anguage fal ls conc lus ive ly to reveal 
s ta tu te 's m e a n i n g , cour t tu rns to o ther sou rces , inc luding legis lat ive h is tory , to ass is t in in te rp re ta t ion) ; 
Matter of the Liquidation of Am. Mut Liab. Ins. Co., 4 4 0 Mass . 7 9 6 , 8 0 1 - 802 (2004) ( legis lat ive h is tory 
" sheds l ight" on Leg is la tu re 's pu rpose in enact ing s ta tu te ) . 

Before Ju ly , 1993 , the re levant p rov is ion of S . J . C . Rule 4 : 0 1 , § 9 , as a m e n d e d , 3 7 0 Mass . 906 (1976 ) , 
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prov ided for a fo rm of qual i f ied immun i t y , s tat ing in per t inent par t ; 

"Comp la i n t s submi t ted to t l ie Board or to the Bar Counse i shal l be conf ident ia l and condi t ional ly pr iv i leged. 
The comp la inan t shal l be i m m u n e f rom l iabil i ty based upon his comp la in t and any tes t imony g iven by h im 
re lat ive there to , and any w i tness shal l be i m m u n e f rom l iabil i ty based upon his tes t imony g iven in the 
p roceed ing provided ttiat no sucii immunity shaii be extended to a complainant or witness wiio is 
responsible for any unreasonable disclosure of the complaint or testimony adduced In the proceeding or who 
acts in bad faith " ( emphas i s supp l ied ) . 

In Oc tobe r of 1 9 9 1 , the board p roposed a m e n d m e n t s that wou ld for the f irst t ime open bar d isc ip l inary 
p roceed ings to the publ ic a f ter the serv ice of a fo rmal pet i t ion for d isc ip l ine , m e a n i n g , a m o n g o ther th ings , 
that absen t a pro tect ive order , the publ ic wou ld have access to the board docke t , wou ld be ent i t led to 
a t tend p roceed ings and a r g u m e n t s before a hear ing commi t t ee o r an appea l panel o f t h e boa rd , and would 
be ent i t ied to rev iew repor ts and dec is ions issued by hear ing c o m m i t t e e s , appea l pane ls , and the board 
itself. Of d i rect re levance here , the board a lso proposed at th is t ime that the qual i f ied immun i t y g iven 
comp la inan ts and w i tnesses in bar d isc ip l ine proceed ings under § 9 be a m e n d e d so that comp la in ts 
submi t t ed to the board or bar counse l wou ld be abso lu te ly p r i v i leged , and both compla inan ts and w i tnesses 
g iv ing sworn tes t imony dur ing the course of any invest igat ion or p roceed ing under S . J . C . Rule 4 : 0 1 would 
be i m m u n e f rom civi l l iabi l i ty based upon any tes t imony g iven by t h e m . [FN4] Therea f te r , this cour t 
pub l ished the board 's p roposed rule changes and sol ic i ted publ ic c o m m e n t . In t roductory S t a t e m e n t , 9 Mass . 
At t ' y Disc ip l ine Rep . v , v (1993) (S ta temen t ) . On Oc tobe r 2 6 , 1 9 9 2 , the board submi t ted to the court a 
ve rs ion of its sugges ted changes to S . J . C . Rule 4 : 0 1 that was s o m e w h a t rev ised f rom the original p roposa l 
to ref lect s o m e of the c o m m e n t s rece i ved . Id. Most of the c o m m e n t s , and mos t of the board 's rev is ions to 
its or ig inal p roposa l , conce rned the open ing of fo rma l d isc ip l inary p roceed ings to the publ ic and immun i ty . 
S e e Let ter of Board C o u n s e l , 9 Mass . At t 'y Disc ip l ine Rep . ix, ix -x (1993) (Let ter ) . Howeve r , the board a lso 
sugges ted changes to the language of its or ig inal ly p roposed rev is ion to § 9 a n d , mos t subs tan t i ve ly , 
sugges ted add ing the publ ic d isc losure prov isos of § 9(1) and (2) . [FN5] Id. at xx i - xx i l . The court adop ted 
all o f t h e board 's p roposed a m e n d m e n t s . S e e S . J . C . Rule 4 : 0 1 , 4 1 5 M a s s . 1307 ( 1 9 9 3 ) ; S t a t e m e n t , supra 
at V . 

This h is tory o f t h e 1993 a m e n d m e n t s s t rong ly suppor ts the conc lus ion that the publ ic d isc losure prov isos in 
§ 9 were in tended to clar i fy that the abso lu te immun i t y prov ided by § 9 app l ies only to comp la in t s , 
t es t imony , and o ther c o m m u n i c a t i o n s prov ided in the course of a bar d isc ip l inary p roceed ing , and not 
genera l l y to the subs tan t i ve con ten ts of any such c o m m u n i c a t i o n s in w h a t e v e r separa te fo rum they might 
be pub l i shed or d i sc losed . Noth ing in the history suppor ts the v iew a d v a n c e d by Farber that the publ ic 
d isc losure prov isos were in tended to condi t ion the avai lab i l i ty of immun i t y on whe the r the compla in t , 
t es t imony , or o ther c o m m u n i c a t i o n prov ided in a d isc ip l inary p roceed ing is kept conf ident ia l . 

The in terpreta t ion of the publ ic d isc losure prov isos advanced by Fa rbe r wou ld unde rm ine the bas ic purpose 
of p rov id ing immun i t y to comp la inan ts and w i tnesses . The board mode led the abso lu te immun i ty prov is ion 
in § 9 on Rule 12 of the A m e r i c a n Bar Assoc ia t ion ' s Mode l Rules for L a w y e r Disc ip l inary En fo rcemen t (2007 
ed. ) (Mode l Rules) and the c o m m e n t a r y . See note 5 , supra. The c o m m e n t a r y to rule 12 m a k e s c lear that 
abso lu te immun i t y for comp la inan ts and w i tnesses is in tended to encou rage those who bel ieve a l awye r has 
ac ted improper ly or inappropr ia te ly to engage in the bar d isc ip l inary s y s t e m by f i l ing a compla in t . See Model 
Ru les , supra at 32 ("A pol icy of confer r ing abso lu te immun i t y on the comp la inan t encourages those who 
have s o m e doubt abou t a lawyer 's conduc t to submi t the mat te r to the proper agency , where it may be 
e x a m i n e d and d e t e r m i n e d . Wi thout immun i t y , s o m e va l id comp la in ts will not be f i led") . [FN6] If, as Farber 
s u g g e s t s , a comp la inan t ' s immun i t y f rom civi l l iabil i ty is lost w h e n he is ca l led on to test i fy at a publ ic 
hear ing before a hear ing c o m m i t t e e , [FN7] the comp la inan t m a y wel l dec ide that the personal r isks 
assoc ia ted with f i l ing a comp la in t a re too great to do so . We will not adopt an in terpretat ion of § 9 that 
wou ld d i scou rage , ra ther than e n c o u r a g e , c l ients and others wi th know ledge of poss ib le a t torney 
m isconduc t f rom engag ing and coopera t ing in the bar d isc ip l ine p rocess . S e e Champigny v. Commonwealth, 
4 2 2 Mass . 2 4 9 , 251 (1996) (court cons t rues s tatute in accord wi th Leg is la tu re 's intent, tak ing into account 
"ma in ob jec t to be accomp l i shed ... and to avoid imput ing a ' [ b j a r renness of accomp l i shmen t ' " ) . It is more 
cons is ten t wi th the plain language of § 9 and the history o f t h e publ ic d isc losure prov isos (see note 5, 
supra ), to in terpret the rule as prov id ing a compla inan t wi th immun i t y in relat ion to his actual 
c o m m u n i c a t i o n s or t es t imony prov ided in a bar d isc ip l ine p roceed ing , but render ing immun i ty unava i lab le 
wi th respec t to the in fo rmat ion con ta ined in those commun ica t i ons or tes t imony if the comp la inan t publ ic ly 
d isc loses such in format ion in a fo rum outs ide the bar d isc ip l ine s y s t e m . 

2. i^eaning ofthe term "board" In § 9. Farber con tends that under § 9 (2 ) , a comp la inan t is ent i t led to c la im 
immun i t y so le ly wi th respect to sworn tes t imony or o ther c o m m u n i c a t i o n s m a d e direct iy to the board o r bar 
c o u n s e l , and not to a hear ing c o m m i t t e e of the board . The ma jo r p remise of th is a rgumen t is the fact that 
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S . J . C . Rule 4 : 0 1 conta ins d iscre te sec t ions t l iat speci f ica l ly ident i fy (1) the boa rd , (2) bar counse l , and (3) 
hear ing c o m m i t t e e s , and descr ibe in s o m e detai l each of the i r d is t inct ro les and funct ions. See S . J . C . Rule 
4 : 0 1 , § 5, as a m e n d e d , 4 3 0 Mass . 1314 ( 1 9 9 9 ) ; S . J . C . Rule 4 : 0 1 , § 7, as appear ing in 4 5 3 Mass . 1309 
( 2 0 0 9 ) ; S . J . C . Rule 4 : 0 1 , § 6, as appear ing in 4 2 5 Mass . 1307 ( 1 9 9 7 ) . [FN8] 

A l t hough it is cor rect that S . J . C . Rule 4 : 0 1 pr imar i ly uses the t e r m " b o a r d " to refer speci f ical ly to the board 
i tself and its d iscrete funct ions and not to incorporate hear ing c o m m i t t e e s , for the reasons d iscussed 
p rev ious ly , adopt ing such an in terpreta t ion o f t h e te rm in the con tex t of § 9 wou ld defeat the fundamen ta l 
pu rpose of the immun i t y rule to encourage those knowing of or suspec t i ng a t to rney m isconduc t to 
par t ic ipate in the bar d isc ip l inary s y s t e m . See Halebian v. Berv, 457 M a s s . 6 2 0 , 628 (2010 ) , c i t ing 2A N.J . 
S i nge r & J . D . S h a m b l e S inge r , Su the r l and S ta tu to ry Cons t ruc t ion § 4 7 . 2 5 , at 4 2 9 (7th e d . 2 0 0 7 ) , and 
quot ing Brady v. Brady, 380 Mass . 4 8 0 , 484 (1980) (in cons t ru ing s ta tu tes , m a x i m "that the exp ress 
inc lus ion of one th ing impl ies the exc lus ion of ano ther " wil l not be fo l lowed when do ing so "would f rust ra te 
the genera l benef ic ia l pu rposes of the leg is la t ion") . In v iew of that pu rpose , it is c lear that the word " b o a r d " 
in § 9 is in tended to be def ined more genera l ly to e n c o m p a s s not only the board itself but also the hear ing 
c o m m i t t e e s , spec ia l hear ing o f f icers , and hear ing panels that the board appo in ts to carry out necessary 
s teps in the bar d isc ip l inary s y s t e m unde r aegis of the boa rd . 

[ F N 9 ] F a r b e r ' s a r g u n n e n t m u s t be r e j e c t e d . 

3 . Additional considerations. W e a d d r e s s t h r e e a d d i t i o n a l p o i n t s . 

a . T h e f i r s t c o n c e r n s t h e c o n n p l a i n t t h a t D a m o n f i l ed w i t h t h e d i v i s i o n o f p r o f e s s i o n a l l i c e n s u r e 
( d i v i s i o n ) . T h e p a r t i e s r e p r e s e n t t h a t D a m o n ' s f i l i n g s w i t h b a r c o u n s e l a n d t h e d i v i s i o n a r e 
i d e n t i c a l . F a r b e r s u g g e s t s t h a t b y v i r t u e o f t h e d i v i s i o n f i l i n g , D a m o n m a d e a p u b l i c d i s c l o s u r e o f 
t h e c o n t e n t s o f h i s c o m p l a i n t f i l ed w i t h b a r c o u n s e l a n d , b y d o i n g s o , r e m o v e d a n y i m m u n i t y t h a t 
h e o t h e r w i s e w o u l d h a v e b e e n e n t i t l e d to c l a i m u n d e r § 9 ( 1 ) . B a r c o u n s e l r e s p o n d s t h a t D a m o n ' s 
f i l i ng w i t h t h e d i v i s i o n m a y e x p o s e h i m to p o t e n t i a l l i ab i l i t y to F a r b e r b u t d o e s n o t a f f e c t t h e 
a v a i l a b i l i t y o f i m m u n i t y u n d e r § 9 w i t h r e s p e c t to D a m o n ' s c o m p l a i n t f i l ed w i t h b a r c o u n s e l a n d 
h i s t e s t i m o n y b e f o r e t h e h e a r i n g c o m m i t t e e . B a r c o u n s e l is c o r r e c t . A s w e h a v e d i s c u s s e d supra, 
t h e p u b l i c d i s c l o s u r e p r o v i s o s in § 9 ( 1 ) a n d (2 ) m e a n t h a t a c o m p l a i n a n t c a n n o t be h e l d l i a b l e o n 
a c c o u n t o f t h e a c t u a l c o m m u n i c a t i o n s m a d e o r t e s t i m o n y p r o v i d e d t o b a r c o u n s e l o r t h e b o a r d 
( o r h e a r i n g c o m m i t t e e ) b u t c a n c l a i m no i m m u n i t y f r o m l i a b i l i t y - a t l e a s t u n d e r § 9 - - o n a c c o u n t 
o f o t h e r , s u b s t a n t i v e l y i d e n t i c a l c o m m u n i c a t i o n s t h a t t h e c o m p l a i n a n t m a k e s o u t s i d e t h e b a r 
d i s c i p l i n a r y p r o c e s s . I n s u c h a s i t u a t i o n , h o w e v e r , a n y d a m a g e s o b t a i n e d c o u l d no t r e l a t e to t h e 
b a r d i s c i p l i n e c o m m u n i c a t i o n s t h e m s e l v e s , b e c a u s e a n a w a r d o f a n y s u c h d a m a g e s b y d e f i n i t i o n 
w o u l d be i n c o n s i s t e n t w i t h t h e c o n c e p t o f a b s o l u t e i m m u n i t y . 

b. F a r b e r a r g u e s t h a t if D a m o n is e n t i t l e d to i m m u n i t y a t a l l , it s h o u l d e x t e n d o n l y to i m m u n i t y 
f r o m l i ab i l i t y f o r a c l a i m o f d e f a m a t i o n , a n d no t to F a r b e r ' s o t h e r t w o c a u s e s of a c t i o n in h is 
S u p e r i o r C o u r t c o m p l a i n t . T h i s a r g u m e n t l a c k s m e r i t . T h e i m m u n i t y e x t e n d e d b y § 9 Is f r o m " c i v i l 
l i a b i l i t y " w i t h r e s p e c t to b a r a d i s c i p l i n e - r e l a t e d c o m p l a i n t , c o m m u n i c a t i o n s , a n d t e s t i m o n y . T h e 
r u l e d o e s no t r e s t r i c t t h e i m m u n i t y t o p a r t i c u l a r c a u s e s o f a c t i o n . U n d e r § 9 , D a m o n Is e n t i t l e d t o 
i m m u n i t y f r o m l i ab i l i t y w i t h r e s p e c t t o a l l t h r e e o f F a r b e r ' s c a u s e s o f a c t i o n i n s o f a r a s t h e y r e l a t e 
t o D a m o n ' s c o m p l a i n t f i l ed w i t h b a r c o u n s e l , h i s c o m m u n i c a t i o n s w i t h b a r c o u n s e l , a n d h i s 
t e s t i m o n y b e f o r e t h e h e a r i n g c o m m i t t e e . 

c. F i n a l l y , F a r b e r c o n t e n d s t h a t b a r c o u n s e l i m p r o p e r l y w i t h h e l d o n e o f D a m o n ' s f i l i n g s f r o m h i m 
a n d f r o m t h e h e a r i n g c o m m i t t e e a n d by s u c h c o n d u c t e s s e n t i a l l y s t r i p p e d t h e p r o c e e d i n g o f a n y 
s e m b l a n c e o f t h e f a i r n e s s t h a t is n e c e s s a r y to s u p p o r t a r u l e o f i m m u n i t y . T h e p r o p e r f o r u m to 
r a i s e s u c h a c l a i m c o n c e r n i n g b a r c o u n s e l ' s c o n d u c t is in t h e b a r d i s c i p l i n a r y p r o c e s s i t se l f . 
[ F N I O ] It Is n o t r e l e v a n t t o t h e t a s k o f s e e k i n g to i n t e r p r e t t h e s c o p e o f i m m u n i t y g r a n t e d b y § 9 . 

Conclusion. U n d e r S . J . C . R u l e 4 : 0 1 , § 9 , a c o m p l a i n a n t is e n t i t l e d t o a b s o l u t e i m m u n i t y f r o m c i v i l 
l i ab i l i t y w i t h r e s p e c t to h i s c o m p l a i n t f i l ed w i t h b a r c o u n s e l o r t h e b o a r d , a n d h i s s w o r n t e s t i m o n y 
g i v e n o r c o m m u n i c a t i o n s m a d e to b a r c o u n s e l o r t h e b o a r d , o r a n y h e a r i n g c o m m i t t e e , s p e c i a l 
h e a r i n g o f f i c e r , o r h e a r i n g p a n e l t h e r e o f . T h e m a t t e r is r e m a n d e d to t h e c o u n t y c o u r t f o r e n t r y o f 
j u d g m e n t c o n s i s t e n t w i t h t h i s o p i n i o n . 
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S o ordered. 

F N l . A t o r a l a r g u n n e n t , b a r c o u n s e l r e p r e s e n t e d t h a t if s h e p r e v a i l e d In t h e 

d e c l a r a t o r y j u d g m e n t a c t i o n a n d F a r b e r t h e r e a f t e r d i s m i s s e d h i s c o m p l a i n t a g a i n s t D a m o n 
in t h e S u p e r i o r C o u r t , s h e w o u l d s e e k t o d i s m i s s t h e p e n d i n g d i s c i p l i n a r y p r o c e e d i n g 
a g a i n s t F a r b e r . 

F N 2 . H e a r i n g c o m m i t t e e s a r e a p p o i n t e d by t h e B o a r d o f B a r O v e r s e e r s ( b o a r d ) , a n d t h e 
b o a r d m a y r e f e r f o r m a l c h a r g e s o f l a w y e r m i s c o n d u c t f o r h e a r i n g a n d r e c o m m e n d e d 
d i s p o s i t i o n to t h e m . S e e S . J . C . R u l e 4 : 0 1 , § 5 ( 3 ) ( c ) , a s a p p e a r i n g in 4 5 3 M a s s . 1 3 0 8 
( 2 0 0 9 ) ; S . J . C . R u l e 4 : 0 1 , § 6 , a s a p p e a r i n g in 4 2 5 M a s s . 1 3 0 7 ( 1 9 9 7 ) . P r o c e e d i n g s b e f o r e 
h e a r i n g c o m m i t t e e s o n s u c h f o r m a l c h a r g e s g e n e r a l l y a r e o p e n to t h e p u b l i c , S e e S . J . C . 
R u l e 4 : 0 1 , § 2 0 , a s a m e n d e d , 4 3 8 M a s s . 1 3 0 1 ( 2 0 0 2 ) . 

F N 3 . T h e b o a r d h a s a p o l i c y o f s e n d i n g p u b l i c d i s c i p l i n a r y d e c i s i o n s to n e w s p a p e r s . In 
a d d i t i o n , t h e b o a r d a n d b a r c o u n s e l p r o v i d e c o p i e s o f p u b l i c d o c u m e n t s . I n c l u d i n g 
d i s c i p l i n a r y d e c i s i o n s a n d r e p o r t s o f h e a r i n g c o m m i t t e e s , t o a n y p e r s o n o r e n t i t y r e q u e s t i n g 
t h e m . 

F N 4 . T h e t h i r d c h a n g e p r o p o s e d b y t h e b o a r d in 1 9 9 1 w a s to a d d l ay m e m b e r s t o h e a r i n g 
c o m m i t t e e s a p p o i n t e d b y t h e b o a r d . S e e I n t r o d u c t o r y S t a t e m e n t , 9 M a s s . A t t ' y D i s c i p l i n e 
R e p . V , v - v i ( 1 9 9 3 ) . 

F N 5 . T h e b o a r d ' s g e n e r a l c o u n s e l d e s c r i b e d t h e r e a s o n f o r t h e p r o p o s e d c h a n g e a s f o l l o w s : 

" A f e w b a r a s s o c i a t i o n s h a v e o b j e c t e d t o t h e B o a r d ' s r e c o m m e n d a t i o n t h a t c o m p l a i n a n t s be 
a c c o r d e d a b s o l u t e i m m u n i t y , a r e c o m m e n d a t i o n t h a t w o u l d m a k e t h e C o m m o n w e a l t h t h e 
f o r t y - f i f t h A m e r i c a n j u r i s d i c t i o n to d o s o . T h e o b j e c t o r s h a v e m i s u n d e r s t o o d t h e p r o p o s e d 
r u l e . T h e p r o p o s e d r u l e a s d r a f t e d w a s i n t e n d e d t o p r o t e c t o n l y c o m m u n i c a t i o n s to t h e 
B o a r d a n d B a r C o u n s e l . The rule does not purport to extend immunity to a compiainant 
wtio mal<es tiie same aliegations to a news reporter. S e e t h e c o m m e n t a r y [ to] R u l e 12 o f 
t h e A B A M o d e l R u l e s f o r L a w y e r D i s c i p l i n a r y E n f o r c e m e n t , w h i c h w a s t h e m o d e l f o r t h e 
B o a r d ' s p r o p o s a l . I n o r d e r t o c l a r i f y t h e s c o p e o f t h e i m m u n i t y s u g g e s t e d , t h e B o a r d 
p r o p o s e s a d d i n g a p r o v i s o t h a t i m m u n i t y w o u l d e x t e n d ' o n l y to c o m m u n i c a t i o n s to t h e 
B o a r d a n d B a r C o u n s e l a n d s h a l l n o t a p p l y to p u b l i c d i s c l o s u r e [o f ] i n f o r m a t i o n c o n t a i n e d in 
o r r e l a t i n g t o t h e c o m p l a i n t ' o r i n f o r m a t i o n ' c o m m u n i c a t e d d u r i n g t h e c o u r s e o f t h e 
i n v e s t i g a t i o n o r p r o c e e d i n g s . ' " ( E m p h a s i s s u p p l i e d . ) 

L e t t e r o f B o a r d C o u n s e l , 9 M a s s . A t t ' y D i s c i p l i n e R e p . Ix, x x i - x x i i ( 1 9 9 3 ) . 

F N 6 . M a n y S t a t e s a f f o r d a b s o l u t e i m m u n i t y f r o m c i v i l l i ab i l i t y f o r c o m m u n i c a t i o n s a n d 
t e s t i m o n y p r o v i d e d t o t h e S t a t e b a r d i s c i p l i n e a u t h o r i t y . S e e i^organ & Pottinger, Attorneys, 
P.S.C. V. Botts, 3 4 8 S . W . 3 d 5 9 9 , 6 0 3 -

6 0 4 & n . 2 ( K y . 2 0 1 1 ) , l i s t i n g o t h e r S t a t e s t a t u t e s a n d c o u r t r u l e s a n d c i t i n g o t h e r S t a t e 
d e c i s i o n s . T h e p o l i c y u n d e r l y i n g t h e g r a n t i n g o f i m m u n i t y is t o e n s u r e a v i g o r o u s s y s t e m o f 
s e l f - r e g u l a t i o n o f a t t o r n e y s by p r o t e c t i n g t h o s e w h o w o u l d c o m p l a i n a b o u t a l a w y e r ' s 
c o n d u c t a g a i n s t e x p e n s i v e r e t a l i a t o r y s u i t s b y t h e l a w y e r in r e s p o n s e . S e e id. a t 6 0 4 (" In 
o r d e r t o m a i n t a i n a s e l f - r e g u l a t i n g p r o f e s s i o n , t h e i n v e s t i g a t i o n o f u n e t h i c a l c o n d u c t m u s t 
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b e v i g o r o u s a n d c o m p l a i n a n t s m u s t be f r e e f r o m t h r e a t o f any c i v i l l i ab i l i t y . A n y l e s s e r 
g r a n t o f i m m u n i t y w o u l d h a v e a c h i l l i n g e f f e c t o n t h e r e p o r t i n g o f a t t o r n e y m i s c o n d u c t . . . . 
W h e n t h e c o m p l a i n a n t is n o t a n a t t o r n e y , t h e r e is a n i n e q u i t a b l e b a l a n c e o f p o w e r w h i c h 
c r e a t e s a v e r y r e a l o p p o r t u n i t y f o r a t t o r n e y I n t i m i d a t i o n " [ e m p h a s i s in o r i g i n a l ] ). S e e a l s o 
Tobkin V. Jarboe, 7 1 0 S o . 2 d 9 7 5 , 9 7 7 ( F l a . 1 9 9 8 ) . 

F N 7 . A c o m p l a i n a n t c h o o s e s w h e t h e r to f i le a c o m p l a i n t a g a i n s t a n a t t o r n e y w i t h b a r 
c o u n s e l o r t h e b o a r d . B u t if t h e c o m p l a i n t , o n c e f i l e d , l e a d s t o a f o r m a l p e t i t i o n f o r 
d i s c i p l i n e a n d a p u b l i c h e a r i n g b e f o r e a h e a r i n g c o m m i t t e e , t h e c o m p l a i n a n t d o e s n o t h a v e 
t h e c h o i c e to d e c l i n e t o t e s t i f y . T h e b o a r d a n d b a r c o u n s e l h a v e s u b p o e n a p o w e r a n d m a y 
c o m p e l a w i t n e s s , i n c l u d i n g a c o m p l a i n a n t , t o t e s t i f y . S e e S . J . C . R u l e 4 : 0 1 , § 2 2 , a s 
a p p e a r i n g in 4 2 5 |V | ass . 1 3 3 0 ( 1 9 9 7 ) . I r o n i c a l l y , t h e r e f o r e , u n d e r F a r b e r ' s I n t e r p r e t a t i o n of 
§ 9 s u g g e s t e d b y F a r b e r , t h e m o r e m e r i t o r i o u s t h e c o m p l a i n t a g a i n s t a n a t t o r n e y , 

t h e g r e a t e r t h e l i k e l i h o o d t h a t t h e c o m p l a i n a n t w i l l l o s e h i s i m m u n i t y f r o m l i ab i l i t y , b e c a u s e 
m e r i t o r i o u s c o m p l a i n t s a r e t h e m o s t l i ke l y t o b e c o m e s u b j e c t s o f f o r m a l p e t i t i o n s f o r 
d i s c i p l i n e t h a t a r e p u b l i c o n c e f i l ed a n d in t u r n m a y l e a d t o a p u b l i c h e a r i n g . 

F N 8 . F a r b e r f i n d s a d d i t i o n a l s u p p o r t f o r h i s I n t e r p r e t a t i o n In t h e f a c t t h a t R u l e 1 2 ( A ) o f t h e 
A m e r i c a n B a r A s s o c i a t i o n ' s M o d e l R u l e s f o r L a w y e r D i s c i p l i n a r y E n f o r c e m e n t ( 2 0 0 7 e d . ) 
( M o d e l R u l e s ) p r o v i d e s t h a t " [ c ] o m m u n i c a t i o n s t o t h e b o a r d , hearing committees, o r 
d i s c i p l i n a r y c o u n s e l r e l a t i n g to l a w y e r m i s c o n d u c t . . . a n d t e s t i m o n y g i v e n in t h e 
p r o c e e d i n g s s h a l l b e a b s o l u t e l y p r i v i l e g e d , a n d n o l a w s u i t p r e d i c a t e d t h e r e o n m a y b e 
i n s t i t u t e d a g a i n s t a n y c o m p l a i n a n t o r w i t n e s s " ( e m p h a s i s a d d e d ) . Id. a t 3 1 . F a r b e r ' s 
a r g u m e n t is t h a t if R u l e 1 2 ( A ) w a s t h e m o d e l f o r § 9 , t h e a b s e n c e o f a n y r e f e r e n c e to t h e 
t e r m " h e a r i n g c o m m i t t e e s " in § 9 m u s t b e t a k e n a s a n i n t e n t i o n a l o m i s s i o n . W e d i s a g r e e . 
T h e M o d e l R u l e s a r e j u s t t h a t . W e d o n o t i n f e r f r o m t h e f a i l u r e o f § 9 t o t r a c k e x a c t l y t h e 
l a n g u a g e o f r u l e 1 2 ( A ) t h a t § 9 is i n t e n d e d t o e x c l u d e h e a r i n g c o m m i t t e e s f r o m t h e 
d e f i n i t i o n o f " b o a r d . " 

F N 9 . T h e b o a r d a p p o i n t s h e a r i n g c o m m i t t e e s . S e e n o t e 2 , supra. In a d d i t i o n , u n d e r S . J . C . 
R u l e 4 : 0 1 , § 6 ( 4 ) , a s a m e n d e d , 4 5 3 M a s s . 1 3 0 6 ( 2 0 0 9 ) , t h e t e r m " h e a r i n g c o m m i t t e e " a l s o 
m e a n s a s p e c i a l h e a r i n g o f f i c e r o r h e a r i n g 

p a n e l . A s p e c i a l h e a r i n g o f f i c e r m a y be a b o a r d m e m b e r h i m s e l f o r h e r s e l f , a n d a h e a r i n g 
p a n e l r e f e r s t o a h e a r i n g p a n e l o f b o a r d m e m b e r s . F i n a l l y , u n d e r t h e b o a r d ' s r u l e s , t h e 
b o a r d c h a i r h a s d i s c r e t i o n t o d e s i g n a t e a n y h e a r i n g to b e h e l d b e f o r e a h e a r i n g c o m m i t t e e , 
a s p e c i a l h e a r i n g o f f i c e r , a h e a r i n g p a n e l o f t h e b o a r d , o r t h e fu l l b o a r d . R u l e 3 . 1 9 ( a ) o f t h e 
R u l e s o f t h e B o a r d o f B a r O v e r s e e r s ( 2 0 1 2 ) . A s a p r a c t i c a l m a t t e r , t h e r e f o r e , in t h e s p e c i f i c 
c o n t e x t o f h e a r i n g s , t h e t e r m s " h e a r i n g c o m m i t t e e " a n d " b o a r d " m a y o v e r l a p . 

F N I O . In h e r r e p l y b r i e f , b a r c o u n s e l s t a t e s t h a t , a s i n d i c a t e d in t h e c o u n t e r c l a i m f i l ed in 
t h e c o u n t y c o u r t , F a r b e r r a i s e d t h i s c l a i m o f t h e w i t h h o l d i n g o f D a m o n ' s f i l i ng in h i s a p p e a l 
f r o m t h e h e a r i n g c o m m i t t e e ' s r e c o m m e n d e d d e c i s i o n to t h e b o a r d , s e e k i n g to h a v e t h e 
h e a r i n g r e o p e n e d , b u t t h a t t h e b o a r d n e i t h e r o r d e r e d t h e h e a r i n g r e o p e n e d n o r r e v i s e d t h e 
h e a r i n g c o m m i t t e e ' s f i n d i n g s o f f a c t . 

E N D O F D O C U M E N T 

A d o b e Reade r is requi red to v iew PDF images . 
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