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2008: The Year in Ethics and Bar Discipline

by

Constance V. Vecchione, Bar Counsel

This column takes a second look at significant developments in ethics and bar discipline in

Massachusetts over the last twelve months.

Disciplinary Decisions

The full bench of the Supreme Judicial Court issued seven disciplinary decisions in 2008.

Approximately 170 additional decisions or orders were entered by either the single justices

or the Board of Bar Overseers. Several decisions by the Court and the Board were of

significant interest to the bar, either factually or legally.

Curry and Crossen

Of the full-bench decisions, the two that perhaps generated the most interest were the

companion cases of Matter of Kevin P. Curry, 450 Mass. 503 (2008) and Matter of Gary C.

Crossen, 450 Mass. 533 (2008). Curry held that disbarment was the appropriate sanction for

an attorney who, without any factual basis, persuaded dissatisfied litigants that a trial court

judge had “fixed” their case and developed and participated in an elaborate subterfuge to

obtain statements by the judge's law clerk intended to be used to discredit that judge in the

ongoing high-stakes civil case. In Crossen, the Court held that disbarment was also warranted

for another attorney’s participation in the same scheme by actions including taping of a sham

interview of the judge’s law clerk; attempting to threaten the law clerk into making

statements to discredit the judge; and falsely denying involvement in, or awareness of,

surveillance of the law clerk that the attorney had participated in arranging.

These cases are particularly noteworthy for their rejection of the attorneys’ arguments that

the deception of the law clerk was a permissible tactic akin to those used by government

investigators or discrimination testers. The SJC in both cases also reaffirmed that expert

testimony is not required in bar disciplinary proceedings to establish a rule violation or a

standard of care.
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RESCRIPT. 
 
Following his Federal felony drug conviction, the Supreme Court of Florida granted the petition of the 
respondent, Michael W. Burnbaum, for disciplinary resignation from the Florida bar. Approximately 
twelve years later, bar counsel petitioned, pursuant to S.J.C. Rule 4:01, § 16, as appearing in 425 
Mass. 1319 (1997), for reciprocal discipline in Massachusetts. After a hearing, a single justice of this 
court ordered that the respondent be suspended for three years from the practice of law in 
Massachusetts. Bar counsel appeals. We conclude that the respondent should be disbarred. 
 
Background. The respondent was admitted to the bar in Massachusetts on June 7, 1977, and in Florida 
on November 27, 1984. In 1995, he was indicted in the United States District Court for the Southern 
District of Florida on charges of conspiracy to possess cocaine with intent to distribute and possession 
of cocaine with intent to distribute. He eventually pleaded guilty to one count of conspiracy to possess 
cocaine with intent to distribute, in violation of 21 U.S.C. § 841(a)(1), admitting that he had met with 
an incarcerated client and received from the client a map to a warehouse where 145 kilograms of 
cocaine were located. The respondent sent that map to another client by facsimile transmission. In 
June, 1999, the respondent was sentenced to a 105-month term of incarceration, with four years of 
supervised release to follow. The respondent did not report the conviction to bar counsel in 
Massachusetts. S.J.C. Rule 4:01, § 12(8), as appearing in 425 Mass. 1313 (1997). On November 12, 
1999, the Supreme Court of Florida allowed the respondent's petition for disciplinary resignation, and 
granted him leave to seek readmission after five years. [FN1] The respondent did not report the 
discipline to the Board of Bar Overseers (board) or to bar counsel, as he was required to do by S.J.C. 
Rule 4:01, § 16(6). After learning of the conviction and discipline in Florida, on November 23, 2011, 
bar counsel filed a notice of conviction and petition for reciprocal discipline in the county court. A 
single justice of this court suspended the respondent from the practice of law for three years, 
declining to apply the suspension retroactively to the date of his disciplinary resignation from the 
Florida bar. 
 
Discussion. With or without an admission of misconduct, S.J.C. Rule 4:01, § 16, authorizes reciprocal 
discipline against an attorney who has voluntarily resigned "from the bar of another jurisdiction while 
disciplinary proceedings are pending against him." Matter of Ngobeni, 453 Mass. 233, 241 (2009). In 
determining the appropriate level of discipline to be imposed in Massachusetts, however, we look to 
Massachusetts law because "our task is not to replicate the sanction imposed in another jurisdiction 
but, rather, to mete out the sanction appropriate in this jurisdiction, 'even if that discipline exceeds, 
equals, or falls short of the discipline imposed in another jurisdiction.' " Matter of Steinberg, 448 Mass. 
1024, 1025 (2007), quoting Matter of Watt, 430 Mass. 232, 234 (1999). [FN2] The starting premise is 
that discipline levied in a particular case "should not be markedly disparate from that imposed in 
similar cases." Matter of Nickerson, 422 Mass. 333, 335 (1996), citing Matter of Alter, 389 Mass. 153, 
156 (1983). 
 



When an attorney has been convicted of a felony, the usual disciplinary sanction is disbarment or 
indefinite suspension. Matter of Finneran, 455 Mass. 722, 730-731 (2010), and cases cited. This also 
is true for attorneys convicted of felonies involving controlled substances. See, e.g., Matter of Horan, 
18 Mass. Att'y Discipline Rep. 323, 323-324 (2002) (indefinite suspension following convictions of 
distribution of heroin and conspiracy to violate G.L. c. 94C, § 40, including distribution from law 
office); Matter of Testa, 7 Mass. Att'y Discipline Rep. 288, 288-289 (1991) (indefinite suspension 
following convictions of possession and possession with intent to distribute cocaine); Matter of Cohen, 
6 Mass. Att'y Discipline Rep. 57, 58-59 (1989) (where special mitigating factors present, indefinite 
suspension following convictions of possession of heroin with intent to distribute, including one 
attempt to deliver heroin to incarcerated client); Matter of Weinstein, 4 Mass. Att'y Discipline Rep. 
152, 152-153 (1985) (where special mitigating factors present, indefinite suspension following 
conviction of possession of cocaine with intent to distribute); Matter of DiPersia, 4 Mass. Att'y 
Discipline Rep. 27, 27 (1985) (disbarment following convictions of conspiracy to possess and 
possession of more than 1,000 pounds of marijuana with intent to distribute). 
 
For the most part, attorneys who have received lesser sanctions have demonstrated the presence of 
special mitigating factors. Matter of Concemi, 422 Mass. 326, 330-331 (1996). There is, however, no 
evidence of cognizable "special mitigating factors" in this case. [FN3] Id. at 330 n. 4, and cases cited. 
Contrast Matter of Quirk, 7 Mass. Att'y Discipline Rep. 241, 241- 242 (1991) (where special mitigating 
circumstances present, single justice accepted board's recommendation of four-year suspension 
following convictions of cocaine possession and distribution to client); Matter of Crowley, 6 Mass. Att'y 
Discipline Rep. 75, 75-76 (1989) (where special mitigating circumstances present, single justice 
accepted joint recommendation of three year suspension following conviction of cocaine distribution). 
Further, we treat more harshly felonious misconduct that is associated with the practice of law than 
we do conduct occurring in other settings. Matter of Taylor, 458 Mass. 1010, 1011 (2010); Matter of 
Finneran, supra at 733; Matter of Nickerson, supra at 337. In this case, the respondent's felonious 
conduct involved meeting with an incarcerated client, receiving a map from the client that disclosed 
the location of 145 kilograms of cocaine, and sending the map to another client. He was sentenced to 
a combined term of incarceration and probation of more than twelve years. [FN4] Considering both 
the fact and circumstances of the respondent's conviction, the context of his felonious conduct, and 
the absence of special mitigating circumstances, we are led inexorably to the conclusion that 
disbarment is the appropriate sanction. 
 
Conclusion. We conclude that a three-year suspension is markedly disparate from what has been 
imposed in like circumstances, and that disbarment is appropriate. The order of the single justice is 
therefore vacated, and the matter is remanded to the county court, where a judgment of disbarment 
shall enter, effective as of the date of the single justice's order of term suspension. [FN5] 
 
So ordered. 

 FN1. In the Florida petition, the respondent acknowledged his conviction and sentence 
and the pendency at that time of investigations by the Florida bar.  

 Compare S.J.C. Rule 4:01, § 15(c), as appearing in 425 Mass. 1319 (1997) (lawyer who 
is subject of investigation may submit affidavit stating desire to resign and 
acknowledging pendency of investigation and other matters). 

 

 FN2. The single justice properly rejected bar counsel's suggestion that, in reciprocally 
disciplining the respondent, the single justice must impose the same type of discipline 
that was imposed by the Florida authorities. See Matter of Steinberg, 448 Mass. 1024, 
1025 (2007) (in reciprocal discipline case, appropriate sanction determined with 
reference to Massachusetts law). 

 

 FN3. Neither the delay in commencement of the Massachusetts disciplinary proceeding 
nor the respondent's claim that he voluntary abstained from the practice of law in 



Massachusetts following his Florida disciplinary resignation is a factor we consider in 
mitigation of the sanction. The delay was caused in considerable part by the 
respondent's own failure, in violation of S.J.C. Rule 4:01, § 12(8), as appearing in 425 
Mass. 1313 (1997), and S.J.C. Rule 4:01, § 16(6), as appearing in 425 Mass. 1319 
(1997), to report contemporaneously to the Massachusetts authorities his conviction 
and discipline in Florida. 

 

 FN4. We acknowledge the respondent's representation that he completed his
 sentence in less than eight years. 
 

 FN5. The single justice properly declined to make the disciplinary sanction retroactive to 
the date of the respondent's disciplinary resignation from the Florida bar. Matter of 
Sheridan, 449 Mass. 1005, 1008 (2007). 
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