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2008: The Year in Ethics and Bar Discipline

by

Constance V. Vecchione, Bar Counsel

This column takes a second look at significant developments in ethics and bar discipline in

Massachusetts over the last twelve months.

Disciplinary Decisions

The full bench of the Supreme Judicial Court issued seven disciplinary decisions in 2008.

Approximately 170 additional decisions or orders were entered by either the single justices

or the Board of Bar Overseers. Several decisions by the Court and the Board were of

significant interest to the bar, either factually or legally.

Curry and Crossen

Of the full-bench decisions, the two that perhaps generated the most interest were the

companion cases of Matter of Kevin P. Curry, 450 Mass. 503 (2008) and Matter of Gary C.

Crossen, 450 Mass. 533 (2008). Curry held that disbarment was the appropriate sanction for

an attorney who, without any factual basis, persuaded dissatisfied litigants that a trial court

judge had “fixed” their case and developed and participated in an elaborate subterfuge to

obtain statements by the judge's law clerk intended to be used to discredit that judge in the

ongoing high-stakes civil case. In Crossen, the Court held that disbarment was also warranted

for another attorney’s participation in the same scheme by actions including taping of a sham

interview of the judge’s law clerk; attempting to threaten the law clerk into making

statements to discredit the judge; and falsely denying involvement in, or awareness of,

surveillance of the law clerk that the attorney had participated in arranging.

These cases are particularly noteworthy for their rejection of the attorneys’ arguments that

the deception of the law clerk was a permissible tactic akin to those used by government

investigators or discrimination testers. The SJC in both cases also reaffirmed that expert

testimony is not required in bar disciplinary proceedings to establish a rule violation or a

standard of care.
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IN RE: GAIL M. THALHEIMER 

MEMORANDUM AND ORDER 

The respondent has moved for leave to engage in employment 

as a paralegal. The motion comes four years after she was 

indefinitely suspended from the practice of law for intentionally 

misusing clients funds, tailing to comply with record-keeping 

requirements, and representing clients with conflicting 

interests. See Matter of Thalheimer, 24 Mass. Att'y Disc. R. 

684, 685-689 (2008). She proposes to work as a paralegal for her 

son, a solo practitioner apparently specializing in plaintiffs' 

tort work, an area of the respondent's former practice. 

Permission to work as a paralegal is not a matter of right, 

and a motion for leave to engage in such employment is, in 

reality, "a motion for partial reinstatement of the rights and 

privileges the petitioner engaged before discipline.'~ Matter of 

Gonick, 21 Mass. Att'y Disc. R. 307, (2005) No. BD-1999-031, slip 

op. at 4. The respondent "bears the burden of showing that [s]he 

is qualified to work as a paralegal and that her proposed 

employment will not harm.the public interest, the integrity and 

standing of the bar,· or the administration of justice." Matter 
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of Ellis, 23 Mass. Att'y Disc. R. 130 (2007). 

I have reviewed the pleadings filed by the respondent and 

the opposition filed by Bar counsel, and held a hearing at which 

counsel for both pa.rties addressed the proposed arrangement. The 

respondent also addressed the court at the hearing. 

I do not doubt the sincerity of the respondent's desire to 

work her way back into the practice of law, first by assisting. 

her son in his practice, or ~he honesty of her intentions 

regarding performing the role of paralegal consistent with any 

conditions that the court might set. I am not persuaded, 

however, that the arrangement would provide the "independent 

professional oversight" required to protect the public interest 

at this time. Matter of Ellis, supra at 131; Matter of Marani, 

24 Mass. Att'y Disc. R. 469 (2008), No. BD-1998-019, slip op. at 

2. Consequently, I am denying the motion without prejudice to 

considering other arrangements. 

I also note that the respondent represents that she will be 

filing a petition for reinstatement next year. It may well be 

that a motion for employment as a paralegal would be more 

for~ally considered in conjunction with the filing of such a 

petition. So ordered. 
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