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2008: The Year in Ethics and Bar Discipline
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Constance V. Vecchione, Bar Counsel

This column takes a second look at significant developments in ethics and bar discipline in

Massachusetts over the last twelve months.

Disciplinary Decisions

The full bench of the Supreme Judicial Court issued seven disciplinary decisions in 2008.

Approximately 170 additional decisions or orders were entered by either the single justices

or the Board of Bar Overseers. Several decisions by the Court and the Board were of

significant interest to the bar, either factually or legally.

Curry and Crossen

Of the full-bench decisions, the two that perhaps generated the most interest were the

companion cases of Matter of Kevin P. Curry, 450 Mass. 503 (2008) and Matter of Gary C.

Crossen, 450 Mass. 533 (2008). Curry held that disbarment was the appropriate sanction for

an attorney who, without any factual basis, persuaded dissatisfied litigants that a trial court

judge had “fixed” their case and developed and participated in an elaborate subterfuge to

obtain statements by the judge's law clerk intended to be used to discredit that judge in the

ongoing high-stakes civil case. In Crossen, the Court held that disbarment was also warranted

for another attorney’s participation in the same scheme by actions including taping of a sham

interview of the judge’s law clerk; attempting to threaten the law clerk into making

statements to discredit the judge; and falsely denying involvement in, or awareness of,

surveillance of the law clerk that the attorney had participated in arranging.

These cases are particularly noteworthy for their rejection of the attorneys’ arguments that

the deception of the law clerk was a permissible tactic akin to those used by government

investigators or discrimination testers. The SJC in both cases also reaffirmed that expert

testimony is not required in bar disciplinary proceedings to establish a rule violation or a

standard of care.

IN RE: ROBERT B. POMEROY 

NO. BD-2008-023 

S.J.C. Order of Indefinite Suspension entered by Justice Gants on March 25, 2011.1 

SUMMARY2 
 

The respondent was admitted on June 20, 1991, with estate planning as his primary area 

of practice.  He maintained an IOLTA account to handle the receipt and distribution of client 

funds.   

In 2006 and 2007, the respondent maintained personal funds in his IOLTA account and 

issued checks from his IOLTA account directly to creditors.  This conduct included a deposit of 

$50,000 to the IOLTA account in October 2006.  The respondent used his IOLTA account to 

conduct his personal business to protect his funds against a possible levy by the Massachusetts 

Department of Revenue on his personal accounts.   On March 17, 2007, the respondent received 

a notice from the bank informing him the Department of Revenue had served a levy against his 

personal accounts. 

During this period, the respondent’s IOLTA account was not properly reconciled every 

sixty days.  He did not include client identifiers in his check register, nor did he calculate a 

running balance after each transaction.  The respondent did not maintain individual ledgers for 

each client matter, he did not keep a ledger for his personal funds in the account, and he wrote 

several checks directly to creditors for personal expenses.    

Bar counsel began her investigation into the respondent’s conduct on June 19, 2007, after 

receiving notice of a dishonored check drawn on the respondent’s IOLTA account.  The 

respondent failed without good cause to provide information requested by bar counsel in the 

course of the ensuing investigation.  The respondent also failed without good cause to comply 

with a subpoena duces tecum issued by the Board of Bar Overseers requiring him to appear at 

the Office of Bar Counsel with his account records and give sworn testimony.   

Bar counsel petitioned for the respondent’s administrative suspension from the practice 

of law due to the respondent’s failure to cooperate with her investigation.  On February 27, 2008, 

the Supreme Judicial Court for Suffolk County entered an order immediately administratively 

                                                
1 The complete Order of the Court is available by contacting the Clerk of the Supreme Judicial Court for Suffolk 
County. 
 
2 Compiled by the Board of Bar Overseers based on the record filed with the Supreme Judicial Court. 



suspending the respondent from the practice of law.  The respondent violated the terms of the 

order of administrative suspension by, among other things, continuing to practice law, accepting 

fees, failing to refund unearned fees, and failing to close his IOLTA account.   

After his administrative suspension, the respondent was retained to probate an estate.  

The respondent did not inform the clients of his suspension, and he requested and accepted a 

$2,000 fee.  The respondent then filed incomplete and unsigned papers in the probate court.   

At the time of his suspension, the respondent was representing three different clients who 

had paid him retainers.  The respondent did not inform these clients that he was suspended, 

refund the unearned portion of the fees they had paid, return their property, and withdraw from 

representation.  The respondent continued to draft their estate planning documents and meet with 

the clients, and he asked for and received additional fees from two of the three clients.  One of 

these clients called and left several messages for the respondent, but he received no response 

until a completed draft of his estate documents arrived via e-mail.   

On August 1, 2008, bar counsel filed a petition for contempt alleging that the respondent 

had violated the order of administrative suspension.  On August 8, 2008, the respondent sent his 

clients a letter stating that he was no longer accepting new cases but still wished to continue to 

represent them and instructing those clients who had already sent him a letter requesting a return 

of their files that he would not return their files unless they sent him a second request.  On 

September 15, 2008, the Supreme Judicial Court for Suffolk County entered an order finding the 

respondent in contempt of the order of administrative suspension.  The order of contempt 

required the respondent to refund the unearned portion of the fees collected, disgorge the fees 

collected after the respondent was administratively suspended, close his IOLTA account, and 

provide an affidavit attesting to his compliance.  The respondent violated the contempt order by 

failing to perform any of these obligations. 

The respondent’s conduct in failing to perform a three-way reconciliation of the account 

violated Mass. R. Prof. C. 1.15(f)(1)(E).  His conduct in failing to keep an check register with a 

client identifier after every transaction and list of every transaction and running balance violated 

Mass. R. Prof. C. 1.15(f)(1)(B).  The respondent’s conduct in failing to keep individual client 

ledgers with a list of every transaction and running balance and failing to keep a ledger or other 

records of his personal funds for bank fees and expenses violated Mass. R. Prof. C. 1.15(f)(1)(C), 



and (D).  The respondent’s conduct in writing checks from his IOLTA account directly to his 

creditors or vendors for personal expenses violated Mass. R. Prof. C. 1.15(e)(4).  The 

respondent’s conduct in depositing personal funds in his IOLTA account violated Mass. R. Prof. 

C. 1.15(b)(2)(i).  The respondent’s conduct in intentionally holding and disbursing personal 

funds in and from his IOLTA account to avoid a Massachusetts Department of Revenue levy 

violated Mass. R. Prof. C. 8.4(c) and (h). 

The respondent’s intentional failure without good cause to respond to requests for 

information by bar counsel in the course of the investigation, including the failure to produce 

client files and to appear in response to a subpoena duces tecum issued by the Board of Bar 

Overseers, violated Mass. R. Prof. C. 8.1(b) and 8.4(d) and (g).   

The respondent’s conduct in failing to comply with the order of administrative 

suspension and the contempt order violated S.J.C. Rule 4:01, §§ 3 and 17, and Mass. R. Prof. C. 

3.4(c) and 8.4(d).  The respondent’s conduct in failing to notify clients of his suspension and of 

his inability to provide legal services to them and to respond to their inquiries violated Mass. R. 

Prof. C. 1.4.   

By engaging in the practice of law when he was administratively suspended, the 

respondent violated Mass. R. Prof. C. 5.5(a).  By intentionally misrepresenting to clients that he 

was still licensed to practice law and by holding himself out as authorized to practice law, the 

respondent violated Mass. R. Prof. C. 5.5(b)(2) and 8.4(c).  By collecting fees for legal services 

while suspended from the practice of law, the respondent collected an illegal fee in violation of 

Mass. R. Prof. C. 1.5(a).  By failing to withdraw from representation when his continued 

representation violated the Rules of Professional Conduct or other law, the respondent violated 

Mass. R. Prof. C. 1.16(a)(1).  By failing to return fees he collected but did not earn before he was 

suspended from the practice of law, the respondent violated Mass. R. Prof. C. 1.16(d). 

On February 24, 2010, bar counsel filed a petition for discipline.  The respondent 

answered on March 16, 2010, but then failed to participate any further in the disciplinary 

proceedings.  On June 25, 2010, a hearing was conducted.  The respondent did not appear.  A 

transcript and exhibits were forwarded to the respondent along with a notice of the hearing 

committee’s request for proposed findings and disposition.  The respondent did not submit 

proposed findings and recommendation for disposition.  On November 15, 2010, the hearing 



committee recommended that the respondent be indefinitely suspended.  The board adopted the 

recommendation on January 10, 2011. 

On January 26, 2011, the Board of Bar Overseers filed an information with the Supreme 

Judicial Court recommending that the respondent be indefinitely suspended.  On February 22, 

2011, an order of notice issued directing bar counsel and the respondent to appear in the county 

court on March 18, 2011.  The respondent failed to appear.  On March 25, 2011, the Court 

entered a judgment of indefinite suspension effective on the date of entry.   


