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2008: The Year in Ethics and Bar Discipline

by

Constance V. Vecchione, Bar Counsel

This column takes a second look at significant developments in ethics and bar discipline in

Massachusetts over the last twelve months.

Disciplinary Decisions

The full bench of the Supreme Judicial Court issued seven disciplinary decisions in 2008.

Approximately 170 additional decisions or orders were entered by either the single justices

or the Board of Bar Overseers. Several decisions by the Court and the Board were of

significant interest to the bar, either factually or legally.

Curry and Crossen

Of the full-bench decisions, the two that perhaps generated the most interest were the

companion cases of Matter of Kevin P. Curry, 450 Mass. 503 (2008) and Matter of Gary C.

Crossen, 450 Mass. 533 (2008). Curry held that disbarment was the appropriate sanction for

an attorney who, without any factual basis, persuaded dissatisfied litigants that a trial court

judge had “fixed” their case and developed and participated in an elaborate subterfuge to

obtain statements by the judge's law clerk intended to be used to discredit that judge in the

ongoing high-stakes civil case. In Crossen, the Court held that disbarment was also warranted

for another attorney’s participation in the same scheme by actions including taping of a sham

interview of the judge’s law clerk; attempting to threaten the law clerk into making

statements to discredit the judge; and falsely denying involvement in, or awareness of,

surveillance of the law clerk that the attorney had participated in arranging.

These cases are particularly noteworthy for their rejection of the attorneys’ arguments that

the deception of the law clerk was a permissible tactic akin to those used by government

investigators or discrimination testers. The SJC in both cases also reaffirmed that expert

testimony is not required in bar disciplinary proceedings to establish a rule violation or a

standard of care.
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The p r e s e n t m a t t e r c o n c e r n s , t h e p e t i t i o n f o r r e i n s t a t e m e n t 

of J oseph M. C a r r e i r o , J r . , f i l e d p ursuant t o and i n compliance 

w i t h S.J.C. R u l e 4:01, § 1 8 . P e t i t i o n e r was suspended f o r two 

y e a r s on F e b r u a r y 4, 20 09, r e t r o a c t i v e t o June 5, 2 008, the date 

h i s temporary s u s p e n s i o n commenced. That p e r i o d ended on June 5,. 

2010. Because o f the l a c k o f candor i n p e t i t i o n e r ' s t e s t i m o n y 

b e f o r e t h e h e a r i n g p a n e l c o n s i d e r i n g h i s p e t i t i o n f o r 

r e i n s t a t e m e n t , t h e b o a r d recommended a g a i n s t h i s r e i n s t a t e m e n t . I 

conc u r i n t h e board's f i n d i n g t h a t the p e t i t i o n e r has not 

e s t a b l i s h e d t he moral' q u a l i f i c a t i o n s r e q u i r e d f o r a d m i s s i o n t o 

p r a c t i c e law i n t h i s Commonwealth. Consequently, h i s p e t i t i o n i s 

d e n i e d . 

O r i g i n a l Suspension 

P e t i t i o n e r ' s s u s p e n s i o n a r o s e frpm f a l s e r e p r e s e n t a t i o n s he 

made t o h i s employer c o n c e r n i n g t h e t r a n s f e r o f c l i e n t f e e s t o 

t h e f i r m ' s a c c o u n t . In an a t t e m p t t o prove t h a t t h e funds had 

been d e p o s i t e d i n t o t h a t a c c o u n t , p e t i t i o n e r f a b r i c a t e d a check. 



The i n c i d e n t u n f o l d e d as f o l l o w s . . A f t e r p e t i t i o n e r l e f t the law 

f i r m o f George K a t s a r a k e s , K a t s a r a k e s d i s c o v e r e d a discrepancy-

s u r r o u n d i n g t h e i n v o i c e o f one of p e t i t i o n e r ' s c l i e n t s . The 

i n v o i c e showed t h a t t h e c l i e n t s had p a i d t h e i r f e e s b u t d i d not 

show a c o r r e s p o n d i n g d e p o s i t i n t o the f i r m account.- K a t s a r a k e s 

r e q u e s t e d an e x p l a n a t i o n . As p r o o f t h a t K a t s a r a k e s d e p o s i t e d the 

funds h i m s e l f , p e t i t i o n e r s u p p l i e d him w i t h a fabricat-fed check. 

The check was composed o f t h e f r o n t pf a v a l i d IOLTA check, i n t o 

w h i c h p e t i t i o n e r f i l l e d t h e c l i e n t ' s i n f o r m a t i o n , a l o n g w i t h the 

back o f a s e p a r a t e IOLTA check t h a t K a t s a r a k e s had a c t u a l l y 

endorsed. The check was l a t e r c o n f i r m e d as f r a u d u l e n t by t h e 

manager of t h e bank upon w h i c h i t was s u p p o s e d l y drawn. Upon 

n o t i c e f r o m b a r c o u n s e l t h a t K a t s a r a k e s had f i l e d a c o m p l a i n t , 

p e t i t i o n e r p r o v i d e d r e s t i t u t i o n i n f u l l , w i t h i n t e r e s t . 

Reinstatement 

A. The S t a n d a r d f o r R e i n s t a t e m e n t 

S.J.C. R u l e 4:01, § 18(5) s e t s f o r t h t h e s t a n d a r d -that a 

d i s c i p l i n e d a t t o r n e y must meet f o r r e i n s t a t e m e n t . 

[T]he p e t i t i o n e r . . . s h a l l have the- burden o f • . 
d e m o n s t r a t i n g t h a t he . . . has [1] t h e - m o r a l _ / 
q u a l i f i c a t i o n s , [2] . competency and l e a r n i n g i n , law r e q u i r e d 
f o r a d m i s s i o n t o p r a c t i c e law i n t h i s Commonwealth, and [3] 
t h a t h i s . . . r e s u m p t i o n o f the p r a c t i c e o f law w i l l n o t be' 
d e t r i m e n t a l t o t h e i n t e g r i t y and s t a n d i n g o f t h e b a r , t h e 
a d m i n i s t r a t i o n o f j u s t i c e , o r t o t h e - p u b l i c i n t e r e s t . 

S.J.C. R u l e 4:01, § 18(5).; see a l s o M a t t e r o f W a i t z , 416 ,Mass. . 

298, 304 (1993) . Judgment of.whether, p e t i t i o n e r has met t h e s e 



s t a n d a r d s i n v o l v e s b a l a n c i n g t h e c i r c u m s t a n c e s s u r r o u n d i n g h i s 

misconduct a g a i n s t the a c t i o n he has taken t o show h i s 

r e h a b i l i t a t i o n . M a t t e r o f D a n i e l s , 442 Mass. 1037, 1038 (2004). 

The b a l a n c e c o n s i d e r s a number of f a c t o r s : 

(1) t h e n a t u r e o f t h e o r i g i n a l o f f e n s e f o r which the 
p e t i t i o n e r was [suspended]; (2) the p e t i t i o n e r ' s c h a r a c t e r , 
m a t u r i t y , a n d . e x p e r i e n c e a t the time he was [suspended]; (3) 
the p e t i t i o n e r ' s o c c u p a t i o n and conduct i n the time s i n c e 
h i s [ s u s p e n s i o n ] ; (4) the time e l a p s e d s i n c e the 
[ s u s p e n s i o n ] ; and (5) t h e p e t i t i o n e r ' s p r e s e n t -competence i n 
l e g a l s k i l l s . 

M a t t e r o f E l l i s , 457 Mass. 413, 415 (2010). 

B. The Board's V o t e 

The b o a r d v o t e d u n a n i m o u s l y t o deny t h i s p e t i t i o n , b a s i n g 

i t s d e c i s i o n l a r g e l y on t h e l a c k of candor p e t i t i o n e r showed 

t h r o u g h o u t t h e r e i n s t a t e m e n t p r o c e s s . The b o a r d ' s recommendation 

i s e n t i t l e d t o s u b s t a n t i a l d e f e r e n c e , and i t s s u b o r d i n a t e h e a r i n g 

p a n e l i s t h e s o l e j u d g e o f c r e d i b i l i t y r e g a r d i n g w i t n e s s 

t e s t i m o n y . M a t t e r , o f F i n n e r a n , 455 Mass. 722, 730 (2010) .. S t i l l , 

t h e " u l t i m a t e d u t y o f d e c i s i o n " r e s t s w i t h t h e C o u r t . M a t t e r of 

A l l e n , 400 Mass. 417, 421 (1987). 



C. • M o r a l Q u a l i f i c a t i o n s ^ 

P e t i t i o n e r ' s s u s p e n s i o n i n 2009 was. " c o n c l u s i v e e v i d e n c e 

t h a t he was, a t the t i m e , m o r a l l y u n f i t to. p r a c t i c e law." M a t t e r 

o f Dawkins, 432 Mass. 1009, 1010 (2000). To be e l i g i b l e f o r 

r e i n s t a t e m e n t , t h e r e f o r e , i t i s incumbent upon him t o e s t a b l i s h 

t h a t "he has redeemed h i m s e l f and become a p e r s o n p r o p e r t o be 

h e l d out by t h e c o u r t t o t h e p u b l i c as t r u s t w o r t h y . " I d . 

( c i t a t i o n s o m i t t e d ) . F u r t h e r , "candor a n d • t r u s t w o r t h i n e s s . . . 

d i r e c t l y a f f e c t . . [the] c a p a c i t y t o p r a c t i c e law." M a t t e r of 

E i s e n h a u e r , 426 Mass. 448, 456 (1998). 

P e t i t i o n e r ' s t e s t i m o n y a t t h e r e i n s t a t e m e n t h e a r i n g was 

r e p e a t e d l y c o n t r a d i c t e d by t h a t o f h i s employers, as t o b o t h t h e 

c i r c u m s t a n c e s s u r r o u n d i n g t h e i n i t i a l m isconduct and o t h e r 

s i g n i f i c a n t e v e n t s t h a t o c c u r r e d d u r i n g h i s employment. The 

h e a r i n g p a n e l found t h e t e s t i m o n y o f the employers t o be 

" t h o r o u g h l y c r e d i b l e , " and as n o t e d above, t h e p a n e l i s the " s o l e 

j u d g e " o f t h e c r e d i b i l i t y o f w i t n e s s t e s t i m o n y g i v e n a t the 

^ Because p e t i t i o n e r has not e s t a b l i s h e d t h e n e c e s s a r y m o r a l 
. q u a l i f i c a t i o n s f o r r e i n s t a t e m e n t , i t i s unnecessary, t o c o n s i d e r 
whether he p o s s e s s e s t h e r e q u i s i t e competence and l e a r n i n g i n the. 
law, and what e f f e c t h i s r e i n s t a t e m e n t ' would have on the b a r and 
t h e p u b l i c i n t e r e s t . I t shoul-d be noted-, however, t h a t t h e b o a r d 
found him l a c k i n g i n b o t h . The d e t r i m e n t a l e f f e c t reinstat-ement 
would have on t h e b a r i s shown by t h e extreme r e s e r v a t i o n s t h a t 
b o t h o f h i s f o r m e r employers, expressed, r e g a r d i n g h i s f i t n e s s f o r 
r e i n s t a t e m e n t . H i s l a c k o f competency was n o t c o n t r o l l i n g , and 
t h e b o a r d n o t e d t h a t had he d i s p l a y e d t h e . r e q u i r e d m o r a l 
c h a r a c t e r , h i s . r e i n s t a t e m e n t -could have been c o n d i t i o n e d on 
f u r t h e r CLE a t t e n d a n c e . 

-4-



h e a r i n g . M a t t e r of F i n n e r a n , 455 Mass. 722, 730 (2010); see a l s o 

M a t t e r of Saab, 406 Mass. 315, 328 (1989)., 

,A major p o i n t of c o n t e n t i o n a t the h e a r i n g was p e t i t i o n e r ' s 

recommendation of a p a r a l e g a l t o C h a r l e s P e r r a u l t , t h e p a r t n e r of 

a law f i r m he worked f o r a f t e r v o l u n t a r i l y l e a v i n g t h e K a t s a r a k e s 

f i r m i n J a n u a r y , 2 0 06. S h o r t l y a f t e r he j o i n e d , P e r r a u l t d e c i d e d ' 

t h a t he needed an a d d i t i o n a l p a r a l e g a l t o a s s i s t w i t h h i s r e a l 

e s t a t e p r a c t i c e . Based on h i s e x p e r i e n c e w i t h h e r a t K a t s a r a k e s ' s 

f i r m , p e t i t i o n e r recommended Mrs. F., and P e r r a u l t d i d not seek 

a d d i t i o n a l r e f e r e n c e s from h e r because of t h e s t r e n g t h o f 

p e t i t i o n e r ' s endorsement. P e t i t i o n e r , however, was aware t h a t 

Mrs. F.'s employment a t t h e K a t s a r a k e s f i r m had been t e r m i n a t e d 

•due t o h e r t h e f t o f IOLTA f u n d s . S u b s e q u e n t l y , i n 2008, P e r r a u l t 

d i s c o v e r e d $20,000 w o r t h o f checks drawn on h i s IOLTA account 

t h a t were p a y a b l e t o e n t i t i e s u n r e l a t e d t o . any c l i e n t o r 

t r a n s a c t i o n of t h e f i r m . The checks were t r a c e d t o Mrs. F. who he 

s u b s e q u e n t l y f i r e d . 

A t t h e r e i n s t a t e m e n t h e a r i n g , p e t i t i o n e r r e p e a t e d l y 

t e s t i f i e d t h a t P e r r a u l t was aware o f the c i r c u m s t a n c e s o f Mrs. 

F.'s t e r m i n a t i o n b e f o r e he h i r e d , h e r . P e r r a u l t , however, 

r e p e a t e d l y c o n t r a d i c t e d t h a t t e s t i m o n y , and m a i n t a i n e d t h a t had . 

he been,aware of any s u c h a l l e g a t i o n , he,would not have h i r e d 

h e r ; t h a t i n the l e a s t , he would have c o n t a c t e d K a t s a r a k e s , f o r a 

f u l l e r e x p l a n a t i o n . 



P e t i t i o n e r t e s t i f i e d t h a t he h i m s e l f t o l d P e r r a u l t i n t h e i r 

f i r s t c o n v e r s a t i o n about h e r , but t h a t he recommended h e r anyway 

because she c o n t e s t e d t h e a l l e g a t i o n s and he d i d not want t o get 

between h i s f r i e n d and h i s p r e v i o u s employer. P e r r a u l t f l a t l y 

d e n i e d t h i s . 

P e t i t i o n e r f u r t h e r t e s t i f i e d t h a t P e r r a u l t l e a r n e d o f the 

a l l e g a t i o n s when he c a l l e d K a t s a r a k e s s e e k i n g a recommendation of, 

Mrs. F. B o t h K a t s a r a k e s and P e r r a u l t t e s t i f i e d t h a t no s u c h c a l l 

t o o k p l a c e . I n s e p a r a t e h e a r i n g s , t h e y ea.ch t e s t i f i e d t h a t t h e 

f i r s t t e l e p h o n e c o r r e s p o n d e n c e t h e y had was after P e r r a u l t had 

d i s c o v e r e d t h e funds were m i s s i n g , when he c a l l e d K a t s a r a k e s t o 

see i f a n y t h i n g s i m i l a r had happened i n the p a s t . 

The f a l s e r e p r e s e n t a t i o n s p e t i t i o n e r made t o t h e h e a r i n g 

p a n e l o f t h e b o a r d a r e comparable t o those made t o a c o u r t . 

M a t t e r o f S p r e i , 7 Mass ., A t t ' y D i s c i p l i n e Reps. 246, 249 (1994). • 

The " l e s s t h a n c a n d i d " a p p r o a c h he took towards h i s r e i n s t a t e m e n t 

, h e a r i n g c a s t s a p o o r l i g h t on h i s - c l a i m e d m o r a l r e f o r m . M a t t e r of 

W a i t z , 416 Mass. 298, 302 (1993). 

•Testimony r e g a r d i n g f h e recommendation o f Mrs. F. was not 

-the o n l y p o i n t on w h i c h he was c o n t r a d i c t e d . P e t i t i o n e r t e s t i f i e d 

t h a t K a t s a r a k e s d i d n o t have an IOLTA account a t t h e t i m e he 

began -employment, and t h a t K a t s a r a k e s i n s t r u c t e d him t o keep h i s 

open and, t o use i t . K a t s a r a k e s t e s t i f i e d t h a t he. d i d have an 

IOLTA a c c o u n t , and t h a t he would not have t o l d p e t i t i o n e r t o 



m a i n t a i n h i s own p e r s o n a l IOLTA a-ccount, as t h e r e would be no 

need f o r i t . - P e t i t i o n e r f u r t h e r t e s t i f i e d t h a t K a t s a r a k e s had 

p r e v i o u s l y f i r e d p a r a l e g a l s other than Mrs. F. f o r t h e f t ; 

K a t s a r a k e s t e s t i f i e d t h a t he had never had s u c h a problem b e f o r e 

Mrs. F. F i n a l l y , p e t i t i o n e r m a i n t a i n e d t h a t he had recommended a 

number o f p a r a l e g a l s t o P e r r a u l t i n a d d i t i o n t o Mrs. F. P e r r a u l t 

d e n i e d t h i s and s t a t e d t h a t Mrs. F. was the o n l y p a r a l e g a l about' 

whom p e t i t i o n e r approached him. 

M o r a l r e f o r m must be " m a n i f e s t e d by some e x t e r n a l e v i d e n c e , " 

and p e t i t i o n e r ' s l a c k o f c a n d o r and f o r t h r i g h t n e s s do not a s s i s t 

him towards h i s b u r den o f p r o v i d i n g t h a t e v i d e n c e . M a t t e r o f 

A l l e n , 400 Mass. 417, 425 (1987). H i s b l i n d adherence t o a s t o r y 

d i r e c t l y c o n t r a d i c t e d by two c r e d i b l e w i t n e s s e s , b o t h o f whom a r e 

members o f t h e b a r i n good s t a n d i n g , r e p r e s e n t s a " l a c k of 

f o r t h r i g h t n e s s and t r u t h f u l n e s s . . . [that] does n ot bode w e l l 

f o r [ h i s ] a b i l i t y t o p e r f o r m l e g a l work i n a p r o f e s s i o n a l 

manner." M a t t e r o f E f r o n , 7 Mass. A t t ' y D i s c i p l i n e Reps. 89, 90 

(1991) . 

Beyond p e t i t i o n e r ' s s u b s t a n t i a l l y d i s p u t e d t e s t i m o n y , t h e 

poor judgment he showed by recommending,Mrs. F. weighs .-heavily 

a g a i n s t him. I t i s u n d i s p u t e d t h a t he was aware of t h e 

c i r c u m s t a n c e s o f Mrs. F.'s' t e r m i n a t i o n , a t t h e t i m e he recommended 

her. O u t s i d e t h e i s s u e o f whether P e r r a u l t was a c t u a l l y aware o f 

t h e a l l e g a t i o n s , p e t i t i o n e r ' s recommendation o f a p a r a l e g a l who 



had p e n d i n g c r i m i n a l t h e f t charges d i r e c t l y r e s u l t e d i n 

c o n s i d e r a b l e harm t o P e r r a u l t . P e t i t i o n e r ' s d e c i s i o n t o put h i s 

f r i e n d s h i p w i t h Mrs. F. above h i s r e s p o n s i b i l i t y t o P e r r a u l t was 

r e m a r k a b l y unwise, and he. has not shown t h a t t h e f l a w of 

c h a r a c t e r r e s u l t i n g i n h i s e r r o r has been mended. See M a t t e r of 

A l l e n , 400 Mass. 417, 425 (1987). 

Disposition • 

Because p e t i t i o n e r has not met h i s burden o f d e m o n s t r a t i n g 

t h a t he has t h e m o r a l q u a l i f i c a t i o n s n e c e s s a r y f o r a d m i s s i o n t o 

p r a c t i c e law i n this Commonwealth, and f o r t h e f o r e g o i n g r e a s o n s , 

an o r d e r s h a l l e n t e r d e n y i n g the p e t i t i o n f o r r e i n s t a t e m e n t . 

ENTERED: 




