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2008: The Year in Ethics and Bar Discipline

by

Constance V. Vecchione, Bar Counsel

This column takes a second look at significant developments in ethics and bar discipline in

Massachusetts over the last twelve months.

Disciplinary Decisions

The full bench of the Supreme Judicial Court issued seven disciplinary decisions in 2008.

Approximately 170 additional decisions or orders were entered by either the single justices

or the Board of Bar Overseers. Several decisions by the Court and the Board were of

significant interest to the bar, either factually or legally.

Curry and Crossen

Of the full-bench decisions, the two that perhaps generated the most interest were the

companion cases of Matter of Kevin P. Curry, 450 Mass. 503 (2008) and Matter of Gary C.

Crossen, 450 Mass. 533 (2008). Curry held that disbarment was the appropriate sanction for

an attorney who, without any factual basis, persuaded dissatisfied litigants that a trial court

judge had “fixed” their case and developed and participated in an elaborate subterfuge to

obtain statements by the judge's law clerk intended to be used to discredit that judge in the

ongoing high-stakes civil case. In Crossen, the Court held that disbarment was also warranted

for another attorney’s participation in the same scheme by actions including taping of a sham

interview of the judge’s law clerk; attempting to threaten the law clerk into making

statements to discredit the judge; and falsely denying involvement in, or awareness of,

surveillance of the law clerk that the attorney had participated in arranging.

These cases are particularly noteworthy for their rejection of the attorneys’ arguments that

the deception of the law clerk was a permissible tactic akin to those used by government

investigators or discrimination testers. The SJC in both cases also reaffirmed that expert

testimony is not required in bar disciplinary proceedings to establish a rule violation or a

standard of care.
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IN RE: ROBERT V. EBERLE 

MEMORANDUM OF DECISION 

The respondent, Robert V. Eberle, i s before the Court on an 

Information f i l e d by the Board of Bar Overseers (board). The 

board adopted the f i n d i n g s of f a c t and conclusions of.law 

proposed by the hearing committee, but r e j e c t e d i t s 

recommendation of an eight.month suspension from the p r a c t i c e of 

law and a f t e r o r a l argument, recommended that respondent be 

suspended f o r one year and one day, r e t r o a c t i v e to January 11, 

2010.^. A f t e r having heard argument i n t h i s Court, l a r g e l y on the 

que s t i o n of sa n c t i o n , I am o r d e r i n g the i m p o s i t i o n of the 

,sanction recommended by the board i n i t s c a r e f u l l y reasoned 

MemoranduTn. . . 

• I t i s p l a i n l y supported by the record that respondent: 

• - Knowingly commingled, - between 2006 and 2009, per s o n a l funds 
•with c l i e n t f u n d s • i n h i s lOLTA account and f a i l e d , from 2004 
through 2 009, to m a i n t a i n r e q u i r e d records f o r the account 
and to r e c o n c i l e the account on a r e g u l a r b a s i s , a l l i n 
v i o l a t i o n of Mass. R. Prof. C. 1.15(b)(2) ( p r o h i b i t i n g 
commingling); 1.15(f) (recordkeeping v i o l a t i o n s ) ; and 8.4 (h.) 
(conduct r e f l e c t i n g a d v e r s e l y on f i t n e s s to p r a c t i c e ) . 

. ̂  .The respondent has been t e m p o r a r i l y suspended from 
p r a c t i c i n g law s i n c e Jahuary 11, 2010. 



• Fabricated, i n 2009, a b i l l f o r the purpose of misleading 
bar counsel as t o when he had b i l l e d and r e c e i v e d payment 
from a c l i e n t , i n v i o l a t i o n of Mass. R. Prof. C. 8.1(a) & 
(b) (making f a l s e statement-of m a t e r i a l f a c t and f a i l i n g to 
d i s c l o s e f a c t s necessary t o c o r r e c t a misapprehension i n , 
connection w i t h a d i s c i p l i n a r y matter); 8.4(c) (conduct 
i n v o l v i n g dishonesty, fraud, d e c e i t , or m i s r e p r e s e n t a t i o n ) ; 
and 8.-4 (d) (conduct p r e j u d i c i a l to the a d m i n i s t r a t i o n of 
j u s t i c e ) . 

• Was con v i c t e d of o p e r a t i n g under the i n f l u e n c e i n 1988, i n 
v i o l a t i o n of G. L. c. 90, § 24D, a misdemeanor, conduct a l s o 
v i o l a t i n g Mass. R. Prof. C.'8.4(b) ( c r i m i n a l act that 
r e f l e c t s adversely-on the lawyer's honesty, t r u s t w o r t h i n e s s , 
or f i t n e s s as a lawyer) and (b). See Matter of Nardi, 18 
Mass. A t t ' y D i s c . R. 423 (2002); Matter of Morgan, 17 Mass. 
A t t ' y D i s c . 437 (2001). 

• Was c o n v i c t e d i n 2001, w i t h i n the meaning of S.J.-C. Rule 
4:01, § 12(3), o f • s h o p l i f t i n g merchandise over $100 by 
concealment, i n v i o l a t i o n of G. L. c. 266, § 3OA, a 
•misdemeanor, but a s e r i o u s crime w i t h i n the meaning of 
S.J.C. Rule 4:01, § 12(3); and conduct a l s o v i o l a t i n g Mass. 
R. Prof . C. 8.4(b), (c) , and (h) •. 

• -Was co n v i c t e d a f t e r a jury-waived t r i a l i n 2009 of larceny 
under $250, i n v i o l a t i o n of G. L. c. 2-66, § 30(1), a 
misdemeanor/ but a s e r i o u s crime w i t h i n the meaning of 
S.J.C.-Rule 4:01, .§12(3), and conduct a l s o v i o l a t i n g Mass. 
R. Prof C. 8.4(b), ( c ) , and (h). 

• Was c o n v i c t e d after<a j u r y t r i a l i n 2009 of r e s i s t i n g 
a r r e s t , i n v i o l a t i o n of G. L. c. 268, § 32B, a misdemeanor, 
and conduct a l s o v i o l a t i n g Mass. R. Prof. C. 8.4 (b) and. (h).; 

• F a i l e d t o r e p o r t h i s f i r s t two c o n v i c t i o n s to bar counsel, 
i n v i o l a t i o n of S.J.C. Rule 4:01, § 12(8). 

In aggravation,, he has been p r e v i o u s l y admonished on s e v e r a l 

occasions f o r . n e g l e c t and-for f a i l i n g to appear i n court. 

As a r e s u l t of the r e t r o a c t i v e nature of the s a n c t i o n , h i s 

term of suspension has concluded, and respondent may reapply f o r 

admission t o the bar. He has, i n the i n t e r i m , requested 



permission to be employed as a p a r a l e g a l . 

A f t e r hearing from respondent and bar counsel on the l a t t e r 

s u b j e c t , - I am a l l o w i n g the request, subject to the f o l l o w i n g 

c o n d i t i o n s : 

1...the respondent, s h a l l f i r s t n o t i f y the Court and bar 

counsel as to,the i d e n t i t y of the attorney f o r whom he w i l l be 

employed; 

2. • t h e - i d e n t i f i e d s u p e r v i s i n g attorney s h a l l n o t i f y the 

Court,and.bar counsel t h a t he or she agrees to p e r s o n a l l y 

supervise, the respondent and f u r t h e r agrees t h a t the respondent 

w i l l not handle or have access t o c l i e n t funds and accounts, and 

w i l l not have d i r e c t contact w i t h c l i e n t s without the i d e n t i f i e d 

s u p e r v i s i n g a t t o r n e y present; and 

, -3. . the respondent w i l l n o t i f y the Court and bar counsel i f 

the respondent's- employment ends and, i f a p p l i c a b l e , the 

respondent s h a l l seek p ermission from the Court to work f o r any 

other attorney. 

Upon r e c e i p t by the -Court and bar counsel of the r e q u i s i t e 

w r i t t e n n o t i c e s above set f o r t h i n paragraphs 1 and'2, an Order 

s h a l l enter a l l o w i n g the Motion For Leave t o Engage i n Employment 



as a P a r a l e g a l subject t o the a f o r e s a i d c o n d i t i o n s . 

Entered: A p r i l 20, 2011 




