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COMMONWEALTH OF MASSACHUSETTS
. SUFFOLK, SS. ‘ : SUPREME‘JUDICIAL COURT

FOR THE COUNTY OF SUFFOLK
DOCKET NO. BD-2010-071

IN RE: BENJAMIN J. MURAWSKI, JR.

MEMORANDUM OF DECISION AND ORDER FOR JUDGMENT

This‘matter comes pefore me on an affidavit'of‘resignation,S
- dated March 29, 2011, and'alrevised affidavit of resignation,
dated December 7, 2011, submitted by Benjamin J. Murawski, Jr.,
pursuant4to S.J.C.:Rule 4;01;.§ 15; a unanimous vote and
‘recommendation:of the Board of Sar OverSeers (board), dated
September iz; 2011, recommendlng that the respondent's aff1dav1t'
of resignation. be accepted and a letter from bar counsel dated
‘Jandary 13, 2012,‘opposing acceptance of the respondent's~
affidavit because, while the "respondent:now'adknoWledQes the
true extent.of the misconduct under investigation,‘which includes
conver51on of client funds with contlnulng deprlvatlon . ....he
contlnues his refusal to acknowledge even that bar counsel can
prove all the materlalpallegatlons by a preponderance of.the.
evidence." Bar counsei is concerned that, since, in bar
counselts View the‘respondent has not admitted that bar coansel
"couldAprove her allegations of conversion of client funds,"
there is a "potential burden" on bar counsel to "demonstrate the

conversion of client funds at least more than elght years later




at.a reinstatement prodeeding.”
The respondent's first affldav1t of re81gnatlon, dated March
29, 2011, was accepted by the poard at its September 12, 2011

meetlng, notw1thstand1ng bar counsel s letter of opp051tlon dated

‘July 12, 2011, submltted to the board on July 13, 2011, opp081ng

acceptance of the resrgnatlon on 81m11ar grounds to bar counsel's
most recent letter of opp051t;on.' Qn September 2, 2011, bar‘
counsel7reduested a hearingvbefore‘this court on its objection to
the respondent's affidavit; on November 2, 2011, bar counsel

submitted a letter of opposition, dated November 1, 2011. A

}hearing to consider bar counsel's opposition took place on
" November 29, 2011. As agreed at the hearlng, thereafter, in.

‘consnltation with bar counsel, the respondent rev1sed his

affldaVlt in an effort to address bar counsel's concerns Oon
January 13, 2012 after the rev1sed aff1dav1t was flled w1th this .
court. bar counsel flled the objection to the.rev1sed affldav1t
described above.

s.J. C"Rule.4-01 '§ 15, 'provides7that a lawyer who is under

dlSClpllnary 1nvest1gatlon may submit a res1gnatlon by delivering

an affidavit statlng that he or -she des1res to resign, and as

relevant here, that "the lawyer acknowledges that the materlal
facts, or specified material portlons of them, upon Wthh the
complalnt 1s predicated are'true or can be proved by a

preponderance'of‘the evidence." S.J.C. Rule 4:01, § 15 (c).




As bar counsel concedes in its most recent opposition; in his
revised affidavit the respondent has "acknowledge[d]‘the‘true
extent of the'misconduct under investigation," An examination of
the text of both affldaVltS and bar counsel's various oppos1tions
shows that the respondent indeed included in the revised
affidaVit some of the preCLSe language used by assistant bar,
counsgel in framing his earlier oppOSitions. Moreover, paragraph
5 of the revised affidavit states that the respondent
acknowledges that "the material facts upon Wthh the: foregOing
charges . . . ‘are predicated can be proved by a preponderance of
the eVidence adduced at a hearing. Thus, T conclude that the
respondent's affidaV1t fulfills the requirements of 8. J. C. Rule
‘4:01, § 15, and in particular the requirements of 8.J. C Rule
4:01, § l5 (c) that bar counsel contends are lacking;

Assistant bar counsel asserts also that it will be bar
counsel's burden to show the respondent's lack of fitness at any '
hearing on reinstatement, and that the. affidaVit establishes the
7basis of that unfitness. Assistant bar counsel misconstrues hlS
burden | At any.hearing on reinstatement the respondent would
have to establish hls current good character and ‘moral fitness,
it is not bar counsel's burden to show lack of fitness,‘which is
established in any event by the board's vote that the respondent
be disbarred and by the many admissions to misconduct in the

respondent's affidaVit. Nonetheless, to address bar counsel's




4
concerns that the affidaVit of reSignation does not set forth the
alleged misconduct in sufficient detail‘ the ]udgment of
disbarment shall include a requirement that the respondent submit
an affidaVit detailing such misconduct, in a form acceptable to
bar<counsel, as a condition of,reinétatement}

o 'ORDER.

Upon consideration thereof it ié ORDERED that the affidavitl
of reSignation be accepted that a judgment shall enter
disbarring Benjamin J. Murawski from the practice of law in the
Commonwealth retroactive to the date of his administrative’
suspenSion, and that any petition for reinstatement will require
submiSSion of an affidavit acceptable to bar counsel further

detailing the misconduct leading to the affidaVit of reSignation

By the Court

ernande R.V f;}y
‘Associate J {ce

Entered: February 13, 2012




