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2008: The Year in Ethics and Bar Discipline

by

Constance V. Vecchione, Bar Counsel

This column takes a second look at significant developments in ethics and bar discipline in

Massachusetts over the last twelve months.

Disciplinary Decisions

The full bench of the Supreme Judicial Court issued seven disciplinary decisions in 2008.

Approximately 170 additional decisions or orders were entered by either the single justices

or the Board of Bar Overseers. Several decisions by the Court and the Board were of

significant interest to the bar, either factually or legally.

Curry and Crossen

Of the full-bench decisions, the two that perhaps generated the most interest were the

companion cases of Matter of Kevin P. Curry, 450 Mass. 503 (2008) and Matter of Gary C.

Crossen, 450 Mass. 533 (2008). Curry held that disbarment was the appropriate sanction for

an attorney who, without any factual basis, persuaded dissatisfied litigants that a trial court

judge had “fixed” their case and developed and participated in an elaborate subterfuge to

obtain statements by the judge's law clerk intended to be used to discredit that judge in the

ongoing high-stakes civil case. In Crossen, the Court held that disbarment was also warranted

for another attorney’s participation in the same scheme by actions including taping of a sham

interview of the judge’s law clerk; attempting to threaten the law clerk into making

statements to discredit the judge; and falsely denying involvement in, or awareness of,

surveillance of the law clerk that the attorney had participated in arranging.

These cases are particularly noteworthy for their rejection of the attorneys’ arguments that

the deception of the law clerk was a permissible tactic akin to those used by government

investigators or discrimination testers. The SJC in both cases also reaffirmed that expert

testimony is not required in bar disciplinary proceedings to establish a rule violation or a

standard of care.
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MEMORANDUM OF' DECISION AND ORDER FOR JUDGMENT 

This matter comes before me on- an a f f i d a v i t ' of r e s i g n a t i o n , 

dated March 29, 2011, and'a r e v i s e d a f f i d a v i t of r e s i g n a t i o n , 

dated December 7, 2011,' submitted by Benjamin J . Murawski, J r . , 

pursuant to S.J.C. Rule 4:01, § 15; a unanimous vote and 

recommendation-of the Board of Bar Overseers (board), dated 

September 12, 2011, recommending that the respondent's a f f i d a v i t 

of r e s i g n a t i o n , be accepted; and a l e t t e r from bar counsel, dated 

January 13, 2 012, opposing acceptance of the respondent's--

a f f i d a v i t because, while the "respondent - now acknowledges the 

true extent of the misconduct under i n v e s t i g a t i o n , which includes 

conversion of c l i e n t funds w i t h co n t i n u i n g d e p r i v a t i o n . . . he 

continues h i s r e f u s a l to acknowledge even that bar counsel can 

prove a l l the m a t e r i a l -allegations by,a preponderance of the 

evidence." Bar counsel i s concerned that, s i n c e , i n bar 

counsel's view the respondent has not admitted that bar counsel 

"could prove her a l l e g a t i o n s of conversion of c l i e n t funds," 

there i s a " p o t e n t i a l burden" on bar counsel to "demonstrate the 

conversion of c l i e n t funds at l e a s t more than eight years l a t e r 
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at. a reinstatement proceeding." 

The respondent's f i r s t a f f i d a v i t of r e s i g n a t i o n , dated March 

29, 2011, was accepted ,by the board at i t s September 12, 2011 

meeting, notwithstanding bar counsel's l e t t e r of o p p o s i t i o n dated 

J u l y 12, 2011, submitted to the board • on J u l y 13, 2011, opposing 

acceptance of the r e s i g n a t i o n on s i m i l a r grounds to bar counsel's 

most recent l e t t e r of opposition.' On September 2, 2011, bar 

counsel requested a hearing before' t h i s court on i t s o b j e c t i o n to 

the respondent's a f f i d a v i t ; on November 2, 2011, bar counsel . 

submitted a l e t t e r of o p p o s i t i o n ; dated November 1, 2011. A 

hearing to consider bar counsel's o p p o s i t i o n took place on . 

November '2 9, 201l', As agreed at the hearing, t h e r e a f t e r , i n 

c o n s u l t a t i o n w i t h bar counsel, the respondent r e v i s e d h i s 

a f f i d a v i t i n an e f f o r t to address bar counsel's concerns. On 

January'13, 2012, a f t e r the r e v i s e d a f f i d a v i t was f i l e d with t h i s 

c ourt, bar counsel f i l e d the o b j e c t i o n to the, r e v i s e d a f f i d a v i t 

d e s c r i b e d above. 

S.J.C.' Rule 4:01, § 15, provides 'that a lawyer who i s under 

d i s c i p l i n a r y i n v e s t i g a t i o n may submit a r e s i g n a t i o n by d e l i v e r i n g 

.an a f f i d a v i t s t a t i n g t h a t he or she d e s i r e s to r e s i g n , and, as 

r e l e v a n t here, that "the lawyer acknowledges that the m a t e r i a l . 

f a c t s , or s p e c i f i e d m a t e r i a l p o r t i o n s of them, upon which the 

complaint i s p r e d i c a t e d are'true or can be proved by a • 

preponderance of' the evidence." S.J.C. Rule '4:01, §15 (c) .. 



As bar counsel concedes in, i t s most recent opposition, i n h i s 

r e v i s e d a f f i d a v i t the respondent has "acknowledge[d]' the true 

extent of the'misconduct under i n v e s t i g a t i o n . " An examination of 

the t e x t of both a f f i d a v i t s and bar counsel's various oppositions 

shows that the respondent indeed i n c l u d e d i n the r e v i s e d 

a f f i d a v i t some of the p r e c i s e language used by a s s i s t a n t bar., 

counsel i n framing h i s e a r l i e r o p p o s i t i o n s . Moreover, parag.raph 

5 of the r e v i s e d a f f i d a v i t s t a t e s that the respondent 

acknowledges that "the m a t e r i a l f a c t s upon which the foregoing 

charges . . . are p r e d i c a t e d can be proved by a preponderance of 

the evidence adduced at a hearing." Thus, I conclude that the 

respondent's a f f i d a v i t f u l f i l l s the requirements of S.J.C. Rule 

4:01, § 15, and i n p a r t i c u l a r the requirements of S.J.C. Rule 

4:01, § 15 (c) that bar counsel contends are l a c k i n g . 

A s s i s t a n t bar- counsel a s s e r t s a l s o that i t w i l l be bar 

counsel's burden to show the respondent's l a c k of f i t n e s s at any 

h e a r i n g on reinstatement, and that the- a f f i d a v i t e s t a b l i s h e s the 

b a s i s of that u n f i t n e s s . A s s i s t a n t ' b a r counsel misconstrues h i s 

burden. At any hearing on reinstatement, the respondent would 

have to e s t a b l i s h h i s current' good character and moral f i t n e s s ; 

i t i s not bar counsel's burden to show l a c k of fitness,, which i s 

e s t a b l i s h e d i n any event by the board's vote that'the respondent 

be d i s b a r r e d , and by the many admissions to,misconduct i n the 

respondent's a f f i d a v i t . Nonetheless, to address bar counsel's 
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concerns that the a f f i d a v i t of r e s i g n a t i o n does not set f o r t h the 

a l l e g e d misconduct i n s u f f i c i e n t ' d e t a i l , the judgment of 

disbarment s h a l l include a' requirement that the respondent submit 

an a f f i d a v i t d e t a i l i n g such misconduct, i n a form acceptable to • 

bar- counsel, as. a c o n d i t i o n of reinstatement'. . 

• ORDER. 

Upon c o n s i d e r a t i o n thereof, i t i s ORDERED that the a f f i d a v i t 

of r e s i g n a t i o n be accepted, that a judgment s h a l l enter 

d i s b a r r i n g Benjamin J . Murawski from the p r a c t i c e of law i n the 

Commonwealth r e t r o a c t i v e t o the date of h i s a d m i n i s t r a t i v e 

suspension, and.that any p e t i t i o n f o r reinstatement w i l l r e quire 

submission'of an a f f i d a v i t acceptable to bar counsel' f u r t h e r 

d e t a i l i n g the misconduct l e a d i n g to'.the a f f i d a v i t - o f r e s i g n a t i o n . 

B y the Court, 

Entered: February 13, 2012 


