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2008: The Year in Ethics and Bar Discipline

by

Constance V. Vecchione, Bar Counsel

This column takes a second look at significant developments in ethics and bar discipline in

Massachusetts over the last twelve months.

Disciplinary Decisions

The full bench of the Supreme Judicial Court issued seven disciplinary decisions in 2008.

Approximately 170 additional decisions or orders were entered by either the single justices

or the Board of Bar Overseers. Several decisions by the Court and the Board were of

significant interest to the bar, either factually or legally.

Curry and Crossen

Of the full-bench decisions, the two that perhaps generated the most interest were the

companion cases of Matter of Kevin P. Curry, 450 Mass. 503 (2008) and Matter of Gary C.

Crossen, 450 Mass. 533 (2008). Curry held that disbarment was the appropriate sanction for

an attorney who, without any factual basis, persuaded dissatisfied litigants that a trial court

judge had “fixed” their case and developed and participated in an elaborate subterfuge to

obtain statements by the judge's law clerk intended to be used to discredit that judge in the

ongoing high-stakes civil case. In Crossen, the Court held that disbarment was also warranted

for another attorney’s participation in the same scheme by actions including taping of a sham

interview of the judge’s law clerk; attempting to threaten the law clerk into making

statements to discredit the judge; and falsely denying involvement in, or awareness of,

surveillance of the law clerk that the attorney had participated in arranging.

These cases are particularly noteworthy for their rejection of the attorneys’ arguments that

the deception of the law clerk was a permissible tactic akin to those used by government

investigators or discrimination testers. The SJC in both cases also reaffirmed that expert

testimony is not required in bar disciplinary proceedings to establish a rule violation or a

standard of care.
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ON BAR COUNSEL'S PETITION FOR CONTEMPT 

Bar counsel has filed a petition for contempt against the respondent, Aldana Johnson, 

pursuant to S.J.C. Rule 4:01, § 12A. In substance, bar counsel asserts that the respondent has 

. violated this court's orders relating to actions she was required to take in connection with her 

suspension from the practice of law. For reasons explained below, I find the respondent in 

contempt. 

Background. 

a. Prior history. On August 17, 2010, the respondent was ordered temporariiy suspended 

from the practice oflaw pursuant to S.J.C. Rule 4:01, § 12A, pending further proceedings before 

the Board ofBar Overseers (board); on September 27,2010, the respondent was ordered 

suspended for a term of three months, retroactive to August 17, 201 0; and on March 29; 2011, 

she was separately ordered suspended for a term oftwo years, retroactive to March 23, 2011. 

The orders of suspension directed the respondent, inter alia, to "resign as of the effective date of 

the temporary suspension all appointments as guardian, executor, administrator, trustee, attorney-

in-fact, or other fiduciary"; and to ''close every IOLTA, client, trust or other fiduciary account 
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and properly disburse or otherwise transfer all client and fiduciary funds in her possession, .' 

custody or control." The order of suspension dated March 29, 2011, referenced the respondent's 

March 23,2011, affidavit of compliance with the September 27,2010, order, and was made 

retroactive to March 23 because of that affidavit of compliance. 

b. Facts. The following background information is taken from bar counsel's petition for 

contempt, the respondent's opposition, and the documents attached as exhibits to each of these 

filings. 

1. The David Emery Trust was created on June 28, 2000, by Constance S. Emery 

(donor), Jonathan Emery (donor), and the respondent, Dana Johnson (trustee). The trust 

instrument is recorded in the Bristol County Registry of Deeds, and the respondent is identified 

in that record as the "Trustee". Pursuant to the terms of the trust, "The Trustees may be removed 

. by Jonathan Emery at any time and for any reason ... the choice of Trustee is solely that of 

' . 
Jonathan Emery" (Trust, art. 6 ~8); "[a]ny Trustee may resign at any time by written instrument 

delivered to any person authorized to appoint a successor Trustee" (Trust art. 6 ~10); and "[a]l ... 

. . 

resignations ofTrustees, decisions to terminate andappointments.and acceptances of successor 

Trustees shall be made by written instrument." (Trust art. 6, ~12) The respondent has 

attached to her opposition an email sent to her in 2003 by Jonathan Emery in which Mr. Emery 

writes he would take over as Trustee, but that the respondent should "continue to do what she 

was doing. "1 

2. Three trust accounts were set up in 2000 with Waddell & Reed Financial . 

1 The pertinent language of the email directly states, "I am now back in the country so will 
be taking over as trustee. I would like you, Mary and Bill to continue to do what you are doing." 
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Advisors, which both parties refer to as the asset management firm. One of the trust accounts is 

in the respondent's name as the trustee of the David Emery Trust; a second account is. fn her 

name as trustee of the Charlotte Johnson Trust; and the third account is in her name as trustee of 

the Dana Johnson Client Trust. In her opposition, the respondent states - but does not support 

with her own affidavit- that (1) she wrote 'Waddell & Reed and requested that the funds in the 

David Emery and Charlotte Johnson Trust accounts be disbursed to her "life partner," Mary 

Jone~, as "agent"; (2) unbeknownst to the respondent, the requested disbursement transactions . 

were missing a critical signature of the "financial advisor," and therefore Waddell & Reed was 

unable to follow through with her request; (3) in any event, the funds in the Charlotte Johnson 

Trust account were·Charlotte Johnson's own funds; and (4) the Dana Johnson Client Trust 

Account was not really a fiduciary account but rather an account funded with money that was 

given to the respondent for real estate purposes by Charlotte and Thomas Johnson. 

·Discussion; To find the respondent in contempt, I must find "clear and convincing 

ev~dence of disobedience of a clear and unequivocal command." Matter of Shanahan~ 26 Mass. 

Atty. Discipline Rep. 582 (201 0),· citmg Matter of Birchall, 454 Mass. 837, 853 (2009). 

. . 
1. After issuance of the three orders,. and despite the respondent's affidavit of compliance, 

the evidence is clear that the respondent formally remained a trustee of the David Emery Trust. 

The email to which the respondent directs my attention is ambiguous. Although the email 

suggests that Jonathan Emery would be "taking over as trustee," the language, "keep doing what 

you are doing", suggests that the respondent was to continue acting as trustee; the trust 

instrument appears to authorize more than one trustee to serve at a time. The court's orders 

commanded that the respondent resign as a fidu~iary of any trust. As stated above, the trust 
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instrument for the David Emery Trust contains two specific directions about how a trustee i~ to 

effect her resignation: in writing, signed, "and filed with the records of the trust." (Tr:Ust at 6, 

~12; see id. at ~1 0) The respondent did not follow these directives, at least as shown in the 

record before me. She fails to satisfy the terms of the court's orders by relying on an email, sent 

to her by another person years before the court's orders entered, that does not mention resignation 

and contains a highly ambiguous message.2 The fact remains that even as of February, 2012, the 

Bristol County Registry of Deeds continues to reflect the respondent's name and status as truste-e. 

2. I turn to the trust accounts. What the evidence shows undeniably is that after the dates 

of the court orders requiring the respondent to close any trustee or other fiduciary accounts, at 

least three trust accounts in the name of .the respondent as trustee remained open. 

The respondent claims that she apparently attempted to transfer two of the three accounts 

to an "agent," but was unaware of the policy at Waddell & Reed requiring the signature of a 

. "financial advisor." The .respondent points to the affidavit of Mary Jones stating she, Mary 

Jones, was present during a meeting with a financial advisor at Waddell & Reed who c·onfirmed 

the signature policy at Waddell & Reed. There is, however,. no affidavit from an employee at 

Waddell & Reed attesting to such a policy. What is controlling is that despite the court orders to 

close them, the David Emery, Charlotte Johnson, and Dana Johnson Client Trust accounts were 

2 At the hearing on the petition for contempt, the respondent stated that she inquired 
about the issue whether she needed to take any further action to resign beyond producing 
Jonathan Emery's email, but received no definitive answer. She provides no evidence to support 
this statement. She does provide an affidavit from her life partner, Mary Jones, in which Jones 
states that she is the "agent" of the account. There is no information given as to what an "agent" 
of the David Emery Trust account is, or even how the existence of an "agent" effectuates the 
respondent's resignation as a trustee. 
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still operi in the respondent's name as trustee3 until October 4, 2011, October 17, 2011, and : 
. ~~ 

October 18, 2011, respectively. 

In summary, I conclude that bar counsel has established by clear and convincing evidence 

that the respondent did not comply with the terms of the court's order(s) of suspension that are 

discussed above. Accordingly, I find the respondent in contempt. 

ORDER 

For the foregoing reasons, it is ordered that the respondent, Aldana Johnson, be adjudged 

in contempt of the judgment of suspe~sion. It is further ordered that, based on my finding that 

the respondent has violated S.J.C. Rule 4:01, § 17(8), the respondent be suspended for an 

additional one year beyond the two year suspension in effect; the date is March 23, 2014. 

Accordingly, th~respondent is prohibited from applying for readmission to the bar of the 

Commonwealth until three months before March 23,2014. 

DATED: February 17,2012 

Margot Botsford 
Associate Justice 

3 Bar counsel provided the court with the monthly personal account summaries for each 
account reflecting that the respondent received periodic dividends. The respondent contends that 
she was unaware of the receipt because the dividends were automatically reinvested. 


