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) COMMONWEALTH OF MASSACHUSETTS
SUFFOLK, ss. ' ' SUPREME JUDICIAL COURT

FOR SUFFOLK COUNTY
NO: BD-2010-110

IN RE: CARL N. DONALDSON

MEMORANDUM OF DECISTION AND ORDER

This matter came before me on an information and recqrd of
proceedings,.together with a vote of the Board of Bar Overseers
(board). A petition for discipline was filed by bar counsel
against the respondent on August 19, 2008, and then assigned to a
hearing committee of the board pursuant tb S.J.C. Rule 4:01,

‘“§ 8(3) (b). The respohdent appeaied the hearing-committeE's
decision to.the board. |

In the petitién, bar counsél made serious'allegations
regarding misuse of client funds, retention of unearned fees,-
false statements, anci_fraud.1 ,Thé hearing committee, rejecting
'nearly all.of these éllegations concluded that in only one /

instance the respondent had negligently misused client,funds

! Specifically, the petition alleged that the respondent
failed to deposit client retainers in his IOLTA account in
violation of Mass. R. Prof. C. 1.15(a) and Mass. R. Prof. C.
'1.15(d), as in effect through‘June 30, 2004; failed to refund

unearned fees upon suspension from the bar in violation of Mass.

~R. Prof. C. 1.16(d) and S.J.C. Rule 4:01, § 17{(1)(f); made false
or misleading statements while solicitihg a client in violation
of :Mass:. R. .Prof. C. 7.3(a) and Mass. R. Prof. C. 8.4(c); and
assisted in an effort to.defraud an insurer in violation of Mass.
R. Prof. C. 1.2(a), Mass. R. Prof. C. 1.2(d), and Mass. R. Prof.-

. C. 8.4{c).
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without intent to deprive and with no deprivation resulting. Bar
CoUnsel.alleqed also that the respondent failed to comply with
the terms of a prior tWo—month suspension from the bractice of
law, ignored a payment order issued_by the small Qlaims court,
.and committed numerous. violations -of the ethical rules governing
recérd—keeping‘and accounting, diligence, client communication,
solicitation of professional employment, and cooperation with‘bar
~counsel investigations.? Thé hearing committee concluded, for

 the most part, that these .violations had occurred.3

-? In these respects, the petition alleged that the
respondent violated Mass. R. Prof. C. 1.3 (failing to act with
reasonable diligence); Mass. R. Prof. C. 1.4 (failing to kee
client reasonably informed and explain matters as reasonably
necessary); Mass. R. Prof. C. 1.15(a), as in effect through June
© 30, 2004, and Mass. R. Prof. C. 1.15(f), as in effect on and
after July 1, 2004 (failing to maintain complete records of
receipt, maintenance, and disposition of client funds held in-
trust); Mass. R. Prof. C. 1.15(d), as in effect on and after July
-1, 2004 (failing to .provide accounting of trust property upon
client's request); Mass. R. Prof. oF 1.16(d) & (e) (failing to
make files available to client or new counsel); Mass. R. Prof. C.
3.4{c) (knowingly disobeying obligation under rules of tribunal);
Mass. R. Prof. C. 7.3(b) (1) (soliciting paid employment where
lawyer knows, or.reasonably should know, that prospective
client's -emotional state renders it likely that client "cannot
exercise reasonable judgment"); Mass., R. Prof. C. 7.3(d)
(soliciting paid employment in person); Mass. R. Prof. C. 8.4(d)
& (g) and S.J.C. Rule. 4:01, § 3 (failing to cooperate with bar
counsel investigation; engaging in' conduct "prejudicial to the
administration of justice"); and S$.J.C. Rule 4:01, § 17(1) (e)

- (failing to .make files -available, after suspension, to clients
with pending matters). - ' ~ ' o

? The hearing committee found no violation of Mass. R. Prof.
C. 7.3(b) (1), and rejected one alleged violation of Mass. R.
Prof. C. 1.15(d) (1), as in effect on and after July 1, 2004, and
one alleged violation of Mass. R. Prof., C. 3.4(c).
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The hearing committee fecommended a suspension of six months
and one day,? with conditions that the respondent attend a.trust
account record—keeping4course prior to reinstatement and, within
four months of reinstatement, obtain an audit from the Law Office
Management Assistance Program (LOMAP) and implement LOMAP'S

recommendations.® The board adopted the4hearing-committee‘s

findings of fact and conclusions of law but recommended the
lesser sanction of aieix—month suspension with a LOMAP audit
required within three months of reinstatement,®

. On appeal, the respondent makes several challenges to the
proceedings below on'tne merits; in addition,.he'objects to the
necemmended sanction. As discussed infra, I agree with the
board's conclusions in both respects. . The respondent shall be
suspended fer six monﬁhs, must obtain a LOMAP aueit witnin three
months of his'reinstatement} and must comply with LOMAP's

recommendations.

1. Bacquound and procedural history. I summarize the

* A suspension of six months and one day necessitates that
one pass the Multistate Professional Responsibility Examination
- (MPRE) . prior to reinstatement. See S.J.C. Rule 4:01, § 18(1) (b).

> Before the hearing committee, bar‘counsel argued for a
suspension -of one year and.one day, and the respondent argued for
dismissal.

¢ Although ‘the board states that it adopted the findings and
conclusions of ‘the hearing committee, it in fact found that the
respondent had not,  as the hearing committee concluded, engaged
- in improper in-person solicitation of a prospective client in
violation of Mass. R. Prof. C. 7.3(d). See part 2.d, infra.:

¥



hearing gommitfee's findings and cbnclusions as adopted by the
board. The findings are supported by the evidence. The
respondent was admitted to the practice of law in l999,and is a
‘solo practitioner in Boston. In November, 2006, he was found to

have committed various violations of the ethical rules similar to

the violations at issue here. 'See Matter of Donaldson, 22 Méss.
Att'y Disc; R. 278, 278-281 (2006).” A joint recommgndation of
the parties was adopted, and the respondent was suspended from
the bar for ftwo moﬁths, effective December 13, 2006. See id. at
278, 281. He was reinstated on February 20, 2607.

The amended petition‘in the piesent case alleged six counts
of violatibns by the respondent, dating from 2003 to 2009.8 The
first‘count arose from the respondent's .representation of a minor
in a thteéted'estate matter. In 2003, the mother of the minor
executed a written hourly fee agteement with the respondent and
paid a $2;500 retainer. The respondent did not deposit the

retainer in his IOLTA account and did not maintain records of the.

! The respondent was found to have retained unearned
portions of fees, failed to render accountings on request, and
failed to return client files (Mass. R, Prof. C. 1.15, effective
through June 30, 2004, and Mass. R. Prof., C, 1.16(d)), made false
representations to clients (Mass. R. Prof. C. 8.4(c)), and
violated his duties with respect to competent representation,
reasonable diligence, and client communication (Mass. R. Prof. C.
1.1, 1.3, and 1.4). ©See Matter of Donaldson, 22 Mass. Att'y
Disc. R. 278, 278—281 (2006) . :

, % The original petition alleged four counts and was amended
in June,: 2009 to add two additional counts




receipt, maintenance,‘or disposition of the funds. He filed a
notice of appeal but took no further action, depriving the client
of her opportunity for appeal, and did not communicate with the
mother regarding the status of the cése,g The respondent did not
provide her file or an accounting on her request, nor did he turn
over tﬁe.élient's file when he was suspended in 2006.

The second, third and fourth counts involwved representation
of three clients in cfiminal matters. Although bar counsel did
ﬁot demonstrate that the respondent failed to earn the fees paid
by the clients in those three céses, in one instance the
respondent failed to maintain recoxds of‘a.propérly deposited
retainer.. In two cases, the respondent did not maintain
communication with.his clients or keep them reasonably informed,
and hé did not provide them wi£h their filés when‘requested or
when his representation of the clieﬁts términated.

~The fifth coﬁnt concerned a payment dispute with a doctor
 hired by the respondent té pérform.fbrensic servibes. " A judgment
entered against the respondent in small claimé court. After the
paymentgorder issued, the respondent failed to appear at a
‘ payment review heariﬁg and a defaulannd capias issued. The

respondent filed a motion to remove the default but did not

- ? Although the respondent claims he did not pursue an appeal
because he concluded that it would be frivolous, he neither
informed the client of his conclusion nor alerted the client that
-the appeal had been dismissed for failure to prosecute.




appear at a.hearing on the‘motion. The respondent did not pay
what was owed until a sheriff, paid by the doctor, served the
capias on him.

With respect to the sixth'count, the respondent, at the
request of a third party, met with the mother of a child kilied
by an automobile on the evening of the child's death. Before the
mother hired a new lawyer, the.respbndent spoke with the funeral
home -- which ultimately prepared a falsely inflated bill --" and
the driver's insurance company. The board did not find support
~ for bar counsel's allegations that the réspondent solicited the
mother improperly,10 made false statements to her, and was
involved in the funeral home's fraﬁdulent actions.. However, the
board did find that the respondent didAnot provide the mother's
file to successor counsel. |

Bar counsel investigated the incidents underlying the fifth
and sixth counts. The respondent did no£ cooperate with the
investigations, resulting in a two-week admihistrative

suspension.!!

Citing Matter of Goldfarb, 18 Mass. Att'y Disc. R. 260

’ 1 The board found that the respondent did not know about
the child's death before he met with the mother, and found that
- he was invited by a third party with the mother's perm1881on
'See part 2.d, infra.

11 The admlnlstratlve suspen81on was ordered on January 22,
2009, effective immediately. The respondent was reinstated on
February 4, 2009. : :



(2002), and Matter of Krabbenhoft, 23 Mass. Att'y Disc. R. 362

(2007), bar counsel sought adoption of the hearing committee's
recommended suspension of six months and one day, with the
aforementioned conditions. Bar counsel cited as aggravating

factors the respondent's prior discipline and pattern of

misconduct, and notéd that some of his violations occurred during
the pendency of the prior disciplinary proceedings.

In his appeal to the board, the respondent argued that the
hearing committee's report lacked adequate support for‘its |
credibility déterminations, relied on improper evidence, and did
not consider or properly resolve certain factual matters. He
requested a new heéring and, 1f the board were to uphold some of
the violations, a sanction comparable to that imposed for similar

violations in other cases. See Matter of Alter, 389 Mass. 153,

156 (1983). The,board, with one excéption,12 rejected the
respondent's'érguments on the merits. It recommended a six-month
suspension in;light of respondent‘s persistent pattern of .
misconduct, his prior suspension, and his failure to cooperate.
-with bar éounsel's investigatibns. |

: The‘parties érgued before me at a hearing on Januafy 28,

. 2011. The respondent reiterated his arguments on the merits.
Citing.financial hardship, he requested that, if his claims of

"error were rejected, his suspension should be limited to three

2 See note 6, supra, and part 2.d, infra. -
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months. Bar counsel dgain sought a suspension of six months énd
one day with the aforementioned conditions.

2. . Objections to proceedings. I first consider the

respondent's claims of error with regard to the hearing
committee's proceedings and the board's response to those claims.

a. First count. In addressing the first count of the

complaint, with respectAto several factual matters, the hearing
committee credited the testimony of the client's mother and did
not credit the respondent's testimony.13 On appeal, the

- respondent notes.tﬁat the hearing committee accepted his
3testimony on other issues. He argues that ﬁhe hearing committee
failed to provide a "thorough and reasoned éxplanation".for this
"selective crgditing" of the respondent's testimony. He cites

Herridge v. Board of Registration in Med., 420 Mass. 154 (1995),

S.C., 424 Mass. 201 (1997) (Herridge), for the principle that
..such an explanation is'required.-.Although that case dealt with
discipline in ﬁhé méaicalAfield/ he argues that the standard for
credibility assessments should be the same with respect to legal

‘discipline.

, 13 Specifically, the hearing committee did not credit the’

respondent's testimony that the $2,500 retainer was later
converted, through an oral agreement, to a flat fee, and that he
informed the client and her mother that the appeal should not be
pursued. The hearing committee credited the client's mother's

testimony that the fee agreement was not altered, that the.

respondent promised to pursue an appeal, that she did not hear
from him for over one year,. and that he did not provide her with
" her file and an accounting when she requested them. ‘



The board rejected the respondént's argument., .It noted
that, in reviewing the hearing committee's findings, the board
must pay "due respeét to the role of the hearing committee
as the sole judge of the credibility of the testimony presented
at the hearing." S8.J.C. Rule 4:01, § 8(5)(%). See Matter of
Hachey, 11 Mass. Att'y Disc., R. 102, 103 (1995) (béard may not
- reject hearing committee's credibility finding unless "wholly
inconsistent with another . . . finding"). Moreover, the board
noted that the hearing committee had provided support in its
findings of fact forAits credibilityvconclusions.14

I agree with the board that the respondent's claim lacks
merit. His contention that Herridge appliés to bar discipline

-cases was dealt wiﬁh in Matter of McCabe, 13 Mass. Att'y Disc. R.

50i,A506—507 (1997). In that case, the board noted that the
boaid’s "reyiew of'credibility determinations is more nafrow than
that grénted administrative agencies reviewing similar

- determinations by hearihg officers." Id. at 506. S.J.C. Rule

4:01, § 8(5) (a),. requires more than "substantial deference" to

- ! Specifically, .the hearing committee observed that the
respondent's claim regarding fee modification was belied by the
fact that the parties had signed an hourly fee agreement after
the date on which the respondent claimed the $2500 retainer
orally had been converted to a flat fee, and that written
- agreement stated explicitly that no modifications could be made
except in writing. The hearing committee noted also that the
- client's mother, after the appeal was dismissed, went to the
probate court, and that she would not have done so had the
respondent informed her, as he claimed he had, that he would not
.be pursuing an appeal.
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the hearing committee's credibility determinations. It is the
sole judge of credibility. Like any fact finder, the hearing
qumittee was entitled to believe‘part of the respondent's
testimony -and disbelieve other parts. In this case, because the
: hearing.committee‘s credibility conclusions are adequately
-supportéd and are not wholly inconsistent with other findings,
they must stand.

The . respondent ;aises an additional objection to the
findings'relating~to the first count 6f the:complaint. Be argues
that he was jusfified in failing to pursue an appeal because such
ah appeal would be completely frivolous, and therefore unethical,

in light of Stackhouse v. Todisco, 370 Mass. 860 (1976). The

board observed that, whatever the meriﬁs of the appeal,‘the
respondent was obiigated«to inform his clients of hié»conclusion
- in order that‘they~might seek a'secgnd opihion from énother.
attorney. The-hearing‘committee found that the respondent did
‘notikeep,his=clien£‘so informed and, as noted, that finding was
supported by the-evideﬁce.

I-agree with the.board that it is irrelevant whether an
rappeal would have been frivolous. The:respondént vio;ated his
-professional leigations.not by failing fo pursue an appeal but
by failing to inform the client that he WOuld‘not do so.

- Although other :attorneys might‘have had a different assessment of

-the case, the respondent'S'actions deprived the client of the




11
opportunity to seek out such an attorney before the time to
appeal expired. On that basis, he violated the rules of

professional conduct.

b. Third and fourth counts.? The third and fourth counts

of the complaint arose from letters of complaint and requests for
investigation sent to barvcounsel by the respondent'é clients.
The respondent argues that the letters constitute hearsay and
that hearsay evidence may benconéidered in bar disciplinary
proceedings "only if it is the kind of evidence on which
reasonable persons are accustomed to rely in the conduct of
serious‘affairs." G. L. c. 30Aa, § 11 (2).' $See Matter of
Crossen, 450 Mass.}533, 573 (2008). The respondent asserts that
complaints from "convicted felons seeking refunds of fees, who
were not under oath" do not meet that‘standard; acéordingly, the
letters of complaint could.ﬁot,be consideredlby the hgaring
committee as substanti&e evidence.

Thé board essentially agreed with the respondent that
statements frém disgruntled clients were not reliable evidence.
and cautioned thét "fdr tﬁe future such documenfs, in the absence

of testimony from complaihants, should not be relied upon 'for

'* The respondent did not raise any objections relating to
the second count of the petition.

' Pursuant to the rules of the board, G. L. c. 30A governs
admissibility of evidence in bar disciplinary proceedings. See
Rule 3.39 of the Rules of the Board of Bar Overseers (2009).




the truth of the matters asserted.‘"” 'However, the board
observed that there was little reliance on the substance of
letters of complaint in the present case. For the most part, the
hearing committee's findings of fact regarding the third and
fourth counts referenced the respondent's answer, his statement
to bar counsel, fhe‘testimqny of the respondent and other
-witnesses, and dobuments admitted at the hearing. In addressing
the third count, the hearing committee did not refer to the
client's letter of complaint at all. With respect to the fourth
count, the hearing .committee mentioned ﬁhe client's letter of -
complaint, in~cohjunction_with testimony of the respondent and
the client's family, as a source for the content and timing of
the client's inquiries. In_addition,vthe hearing committee
supported its finding that the respondent did not turn‘oﬁer}the
élient‘s file with both the client's letter of complaint and the
respondent's own testimony. . Accordingly, the board concluded
correctly that "sufficient~independent testimonial evidence"
‘supported the&findings.

.The respondent argues before me that the board applied the
wrong standard. Regardless of whether the hearing committee
referenced the létters of complaint, he claims, it "believed it

could consider these writings for the truth and did so" and this

| 17 The board correctly noted that such documents may,
however, be admissiblé "for a.limited purpose such as notice to
the respondent.” IR : ' .
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constitutes prejudicial. error. The respondent, however, provides
’no support for this claim. The only evidence in the record that
the hearing committee relied on the letters are the few
reférences nqted above. One letter was mentioned as a source for
facts that largely wére irrelevant to'determining whether the
respondent had violated the disciplinary rules and, moreover,
those facts were supported by the respondent's own testimony.
Such use of the letter could not héve prejudiced the respondent.
Lacking any.other evidence of reliance on the complaint letters
for their truth, I find no-basis to conclude thét the respondent
was unfairly prejudiéed by.any asserted misuse.of«the letters of
complaint. |

c. Fifth count. On appeal to the board, the respondent

argued that, because the order of the small claims court
‘concerned a money judgment against him personally, his failure to
comply with that order was not a violation of Mass. R. Prof. C.

3.4(c). The board concluded, correctly, that failure to comply

with a court order -- personal .or not -- resulting in issuance of
"a capias constitutes a violation of the professional rules. See

Matter‘of'vaQrs, 22 Mass. Att'y Disc. R. 814, 814-815 (200%6)
(failure to comply‘with order to pay stenographer). |

Before he,~the respondent -has abandoned‘that argument but
 pursues a separate claim, also raised befoie the board, that the

payment order put the ‘respondent "in a difficult situation." He
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notes that when the order issued he had "a motion pending with
the criminal court for some of the outstanding bill" and felt it
"could be seen as inappropriate" to ask the court for money
having paid the bill. The board did not address this argumentﬁ
I find the respondent's claimed concerns unpersuasive as a basis
for disregarding'a court order and unsupported by any evidence
that he took steps té resolve any perceived conflict between the
order and his pending motion. Moreover, whatever dilemma the
respondent faced,reéarding payment does not explain or excuse his
.failure td appear for two subsequent hearingé.

d. Sixth count. In the sixth count, bar counsel argued

that the respondent had improperly solicited the mother. of the
deceased child, and the hearing‘committee agreed that an improper
in-person solicitation had occurred. On appeal tovthe board, the
respondént.objeéted to this conclusion. He noted that, while the
‘mother did not .personally inﬁite‘the respondént to her home, she
héd consented (via a conversation with a third party)*to meet
~with the respondent. . -The board agreed that the "importént
distinction is that the prospective client wanted to meet with
the attorney" and concluded that the réépondent's conduct was not
a violation of Mass. R. Prof. C. 7.3(d). |

The resandent réisés‘on appeal to me an additional argument
raised béfore;the'board that the board did‘not address. He

asserts that he acted .properly in refusing to provide the
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mother's successor counsel with her file until he heard from the
mother personally. To the extent that the respondent suggests
that he was not certain whether he had actually been replaced as
counsel, the evidence seems ambiguous at best.!®  Moreover, the
respondent complicates the issue by argﬁing that the file "had no
substance in any event." There is no merit to his suggestion
that the dearth of content in the file excuses his failure to
.turn it over. Finally, even were I to find that the respondent
did notlviolate his.obligétion to return client files in these
particular circumstances, it remains undisputed phat the
respondent violated that duty in counts one, three and four, as
well as in his prior disciplinary matter. Given the respondent's
history of failing to turn over client files,.this single
incident has no éffect on the -sanction I impose.:

3. Sanctioﬁ.p I turn .to the queétion ofithe appropriate
sanction»for the respondent‘s misconduct. The board's
determination of the proper sanctiop for attorneys who violate
profeséional ethics is entitled to.subspantial deference. Matter

of Jackman, 444 Mass. 1013, 1013 (2005). Nevertheless, the

offending attorney "must receive the disposition most appropriate

1% When. successor counsel informed the respondent by letter
that he had taken over representation, he included a copy of the
mother's letter discharging the respondent. Moreover, although
the respondent sought unsuccessfully to contact the mother
nmultiple times after -successor counsel was hired, the record does
not indicate that he ever made an effort to provide her file '
directly to her rather than to successor cournsel:
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in the circumstances." Matter of the Discipline of an Attorney,

392 Mass. 827, 837 (1984). Sanctions should not produce outcomes
"markedly disparate" from the results.in similar cases. Mattér
of Murray, 455 Mass. 872, 882-883 (2010), citing Matter of
Griffith, 440 Mass. 500, 507 (2003).

In this case, the respondent has engaged in a pattern of’
ethical violations with respect to documenting financial
transactions, providing adequate information and explanations to
clients, returning files to clients; and complying with tribunal
obligations. Ih addition, in the probate métter discussed in
count one, the respondent neglected the client's case and
negligently misused client funds withoﬁt~inteht to deprive and
“with no deprivation fesulting.

. In aggravation, the respondént has a prioxr histdry of
discipline, stemmind frqm sfrikingly similar misconduct dating

back to 2002. $See Matter of Donaldson, 22 Mass. Att'y Disc. R.

278-279 (2006). Some of the incidents addressed in the current
petition occurred during the period of the ﬁespondent's prior
disciplinary process, whi}e other incidents took pléce after the
respondent was reinstated.follOWing a two—mdnth suspension from
the practice of law. That sequence df events indicates thdt the
' respondént learned little from ﬁhe prioxr sanétions’imposed, and
has shown little awareness of, or regard for, the problems with

how he runs his practice and how he interacts with clients.
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The board noted that there were no mitigating factors.
However, in his prior disciplinary proceeding the respondent was

found to have been experiencing physical and emotional problems

at the time of his violations. See Matter of Donaldsdn, supra at:
281. Moreover, his offenses largely did not result in harm to
his clients, with the .exception of a lost opportunity to appeal

in the probate matter, and do not appear motivated by greed or

~éelf—interest. Cf. Matter of Wise, 433 Mass. 80, 92 (QQQO)
(representation despite conflicts of interesf and disclosure of
client confidences. for retaliatory purpoSeé; no harm to clients,
but actions motivated by selfishness and vengefulness; six-month
suspension imposed, with reinstatement conditioned on péssing
Multistate Professional Responsibility Examination (MPRE)).
In,these'cirgumstances, the six-month suspension recbmmended

by the board is appropriate. Combinations of similar violations

have yielded comparable sanctions. Mafter of Goldfarb, 18 Mass.
Att'y Disc. R. 260 (2002)V(Goldfarb); cited by bar.counsel,.is
‘illust;atiVe. In Goldfarb, the respondent attorney neglected

four Qiientjmatters and failed to,commuﬁicate adequately with his
clienﬁs,in éach instance. . As aAresult of‘his neglect, three of |
.the‘caséé were dismissed., Id. at 260-264. In two of the cases,
,thé attérney also did not return client files or coopefateAwith
 bar COuﬁsel investigafions; in one case, he did not provide an

accountihg to the client. Id. at 261-263. 1In mitigation, the
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attérney‘had no record of piior discipline and both he and his
children had medical issues during the period of his misconduct.
Id. at 264. A six-month suspension was imposed with cbnditions.
Id. In this case, the respondent'é'violations are comparable in
.nature to those found in Goldfarb. His record of prior
 discipline -- a factor lacking in Goldfarb -- is éounterbalanced
by the fact that his actionsAcéused less harm to his Cliehts than
the repeated instances of neglect in Goidfarb.

Matter of Curcio, 23 Mass. Att'y Disc. R, 92 (2007)

(Curcio), offers further support for a six-month suspension. In
Cufcio, an attorney representihg a couple in a tax matter failed
to communicate with the‘éouple or respond to their iﬁquiries;
‘ﬁoved without giving them his new contact information; failed to
‘provide them with'a'copy‘of their file upon request; did not
perform work for4which he.had been paid; lost the clients' file.
and failed to notify them; and did not cooperate with bar .
~4counsel'suinvestigation. Id. at 94. He was suspended‘for six
months. Id. at 95.,_Unlike this case, the attorney in Curcio
made .misrepresentations .to thé clients énd did not'return.an
'uneafned‘fee. ';g; atv94.. The absence of similafly severe
violations -here could justify a lighter sanction. 'However, a
'couﬁtervailing considerétion is that the misconduqt in‘Curcio
.‘involved only_éne client mattef, while the ieépqndeht’s aétions

in this case demonstrate a pattern of misconduct With~reSpect to
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multiple client matters. Id. ‘A sanction equivalent to that
imposed in Goldfarb and Curcio‘is reaSonable.

The respondent's proposal of.a three-month suspension. is not
~appropriate in light of his persistent pattern of misconduct with
respect to client matters. His inadequate financial mahagement

alone would justify a suspension of three months. See, e.g.,

Matter of Sylvia, 24 Mass. Att'y Disc. R. 673, 674-675 (2008)
(inadequate recordkeeping and mismanagement of trust account;

three-month suspension with effective déte_suspended and ftwo-year

accounting probation‘period); Matter of Rafferty, 21 Mass. Att'y
Disc.'R.'551, 553-554 (2005) (one instance of failing to place.
settlement .funds in escrow account, distributing funds to minor
client's mothe£4and.creditors in violation of court order, and
féiling to maintain récordé or -render accountings of remaining
funds; three—month éuspensioh). Here, the respondént’s
violations have been more diverse and include additional
’violationsubeyondxpoor financial management. Moreover, his-:
-:cumulative violations havé.extended for a period of several‘
'yéars.

| The fespondent,has not provided any authoriﬁy for the‘ideé
ﬁhat;a-threé—month suspension i's appropriate in this casé.- In
arguing for that4sanqtion,'the respondent'appears'to be
#equesting leniehby in light of the financial hardship he‘will

.experience from being unable .to practice his profession for six
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"months or.more. In light of the respondentis pattern of
negligent béhavior stretching back nearly a decade, and the fact.
that é prior suspension d%d not alter his conduct, lehiént
sanctions are not appropriate. |

I do not see a compelling justification for deviating from
the’board's recommendation and adopting bar éounsel‘s‘p;oposal of
suspension for sixlmonths and one day. Suspensions longer than
six months in duration typically involve substantial violations
bf the ethical rﬁles, such as fraud; deliberate financial
malfeasance, or intentional misrepresentation. See, e.g., Matter

of Harwood, 25 Mass. Att'y Disc. R. 252, 252-253 (2009)

(intentioﬁal misuse of client funds without intent to deprive and
no deprivation resulting, inadequate record-keeping,
noncooperation with bar counsel, and making false statements

under oath to bar counsel; suspension of one year and one day

imposed, with conditions and probation); Matter of Firstenberger,
450 Mass. 1018, 1019 (2007) (knowing and intentionally deceptive.
breach of arrangement with mortgagee; suspension for six months

and ‘one day imposed); Matter of Dash, 22 Mass. Att'y Disc. R.

179, 180 (2006) (failure to supervise non—lawyér employee,

comﬁinglihg of trust account, and false statements to insurance

'édjuster; suspension for six ﬁonths,and‘onevday iméosed).
‘HéreL respondent's wrongdoing does nbt‘réflect egregiously

unethical behavior but rather an accumulated record of negligence .



21
and slopéiness_in the handling of hié business. While the
respondent's pattern of conduct certainly evinces a cavalier
attitude regarding his client obligations, he did not engage in
fraud or misrepresentation, did not intentionally deprive clients
of théir funds, and did not retain funds to which he was not
entitledf - The board's conclusion that the respondent's actions
jpstify a-Six—month suspension, in the face ofibar counsel's
ﬁeoomﬁended suspension of six months and one day, is entitled to
substantial deférence. Accordingly, I adopt the recommendation

"of the board.

3. ADispoSition. A judgment'shall enter suspending the
respondent from the practice of law in the Comméonwealth for a
period of six mdnths; The respondent is required to obtain an
raudit frém‘the.Law Office Managemeﬁt Assistance Prdgramjwithin
‘three months of his reinstatemeht and must implement'any
resulting recommendations.

By the Court

N, .
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il 8 o
Judith A. Cowin
- Asglociate Justice

Entered: April 4, 2011





