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2008: The Year in Ethics and Bar Discipline

by

Constance V. Vecchione, Bar Counsel

This column takes a second look at significant developments in ethics and bar discipline in

Massachusetts over the last twelve months.

Disciplinary Decisions

The full bench of the Supreme Judicial Court issued seven disciplinary decisions in 2008.

Approximately 170 additional decisions or orders were entered by either the single justices

or the Board of Bar Overseers. Several decisions by the Court and the Board were of

significant interest to the bar, either factually or legally.

Curry and Crossen

Of the full-bench decisions, the two that perhaps generated the most interest were the

companion cases of Matter of Kevin P. Curry, 450 Mass. 503 (2008) and Matter of Gary C.

Crossen, 450 Mass. 533 (2008). Curry held that disbarment was the appropriate sanction for

an attorney who, without any factual basis, persuaded dissatisfied litigants that a trial court

judge had “fixed” their case and developed and participated in an elaborate subterfuge to

obtain statements by the judge's law clerk intended to be used to discredit that judge in the

ongoing high-stakes civil case. In Crossen, the Court held that disbarment was also warranted

for another attorney’s participation in the same scheme by actions including taping of a sham

interview of the judge’s law clerk; attempting to threaten the law clerk into making

statements to discredit the judge; and falsely denying involvement in, or awareness of,

surveillance of the law clerk that the attorney had participated in arranging.

These cases are particularly noteworthy for their rejection of the attorneys’ arguments that

the deception of the law clerk was a permissible tactic akin to those used by government

investigators or discrimination testers. The SJC in both cases also reaffirmed that expert

testimony is not required in bar disciplinary proceedings to establish a rule violation or a

standard of care.
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T h i s m a t t e r came b e f o r e me on an i n f o r m a t i o n and r e c o r d o f 

p r o c e e d i n g s , t o g e t h e r w i t h a'vote o f t h e B o a r d o f Bar O v e r s e e r s 

(board) . A p e t i t i o n - f o r d i s c i p l i n e was f i l e d by b a r c o u n s e l 

a g a i n s t the respondent on August,19, 2008, and. then a s s i g n e d t o 

h e a r i n g committee o f t h e b o a r d p u r s u a n t t o S.J.C. -Rule 4:01, 

§ 8 ( 3 ) ( b ) . The r e s p o n d e n t ap.pealed the h e a r i n g committee's 

d e c i s i o n t o .-the b o a r d . • 

In t h e p e t i t i o n , b a r c o u n s e l made s e r i o u s a l l e g a t i o n s 

r e g a r d i n g misuse o f c l i e n t .funds, r e t e n t i o n o f unearned f e e s , 

f a l s e s t a t e m e n t s , and f r a u d . ^ The h e a r i n g -committee, r e j e c t i n g 

n e a r l y a l l o f t h e s e a l l e g a t i o n s c o n c l u d e d t h a t i n o n l y one 

i n s t a n c e the •res.ponde.nt had n e g l i g e n t l y m i s u s e d c l i e n t , funds 

^ . S p e c i f i c a l l y , t h e p e t i t i o n a l l e g e d t h a t the respondent 
f a i l e d t o d e p o s i t c l i e n t r e t a i n e r s i n h i s lOLTA account i n 
v i o l a t i o n o f Mass. R. P r o f . C. 1.15(a) and Mass. R. P r o f . C. . 
.1.15(d), as i n e f f e c t through,June 30, 2004; f a i l e d t o r e f u n d 
unearned f e e s upon, s u s p e n s i o n from the b a r i n v i o l a t i o n o f Mass 
R,. P r o f . C. 1.1.6(d) and S.J.C. Rule 4:01, § 17(1) ( f ) ; made f a l s 
o r m i s l e a d i n g s t a t e m e n t s w h i l e , , s o l i c i t i n g a c l i e n t i n v i o l a t i o n -
c f . M a s s . R. -Prof. C. 7.3(a) and Mass. R. P r o f . C. 8 . 4 ( c ) ; and 
a s s i s t e d i n an e f f o r t t o . d e f r a u d an i n s u r e r i n v i o l a t i o n o f .Mas 
R. P r o f . C. 1.2(a),, Mass. R. P r o f . C. 1 . 2 ( d ) , and Mass. R. P r o f 
C. 8. 4-(c) . 
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w i t h o u t i n t e n t t o d e p r i v e and w i t h no d e p r i v a t i o n r e s u l t i n g . Bar 

c o u n s e l . a l l e g e d a l s o t h a t the respondent f a i l e d t o comply w i t h 

t h e terms o f . a . p r i o r two-month s u s p e n s i o n from t h e p r a c t i c e o f 

law, i g n o r e d a payment o r d e r i s s u e d by the s m a l l c l a i m s c o u r t , 

and committed numerous v i o l a t i o n s o f the e t h i c a l r u l e s g o v e r n i n g 

r e c o r d - k e e p i n g and a c c o u n t i n g , d i l i g e n c e , c l i e n t communication, 

s o l i c i t a t i o n o f p r o f e s s i o n a l employment, and c o o p e r a t i o n w i t h b a r 

c o u n s e l i n v e s t i g a t i o n s . ^ The h e a r i n g committee c o n c l u d e d , f o r 

t h e most p a r t , t h a t t h e s e . v i o l a t i o n s had o c c u r r e d . ^ 

- ̂  In t h e s e r e s p e c t s , t h e p e t i t i o n a l l e g e d t h a t t h e 
r e s p o n d e n t v i o l a t e d Mass. .R. P r o f . C. 1.3 ( f a i l i n g t o a c t w i t h 
r e a s o n a b l e d i l i g e n c e ) ; Mass. R. P r o f . C. 1.4 ( f a i l i n g t o keep 
c l i e n t r e a s o n a b l y info.rmed and e x p l a i n m a t t e r s as r e a s o n a b l y 
n e c e s s a r y ) ; Mass. R. P r o f . C. 1.15(a), as i n e f f e c t t h rough June 
30, 2004, and Mass. R. P r o f . C. 1 . 1 5 ( f ) , as i n e f f e c t on and 
a f t e r J u l y 1, 2004 ( f a i l i n g t o m a i n t a i n complete r e c o r d s o f 
r e c e i p t , maintenance, and d i s p o s i t i o n o f c l i e n t funds h e l d i n ' 
t r u s t ) ; Mass. R. P r o f . C. 1 . 1 5 ( d ) , a s i n e f f e c t on and a f t e r J u l y 
1, 2004 ( f a i l i n g t o p r o v i d e a c c o u n t i n g o f t r u s t p r o p e r t y upon 
c l i e n t ' s r e q u e s t ) ; Mass. R. P r o f . C,, 1.16(d) & (e) ( f a i l i n g t o 
make f i l e s a v a i l a : b l e . t o c l i e n t o r n6w c o u n s e l ) ; Mass. R. P r o f . C. 
3..4(c) ( k n o w i n g l y d i s o b e y i n g o b l i g a t i o n under r u l e s o f t r i b u n a l ) ; 
Mass. R. P r o f . C. 7.3(b)(1) ( s o l i c i t i n g p a i d employment where 
l a w y e r . knows, o r . r e a s o n a b l y s h o u l d know, t h a t p r o s p e c t i v e 
c l i e n t ' s, e m o t i o n a l s t a t e r e n d e r s i t l i k e l y t h a t c l i e n t "cannot 
e x e r c i s e r e a s o n a b l e judgment");• Mass. R. P r o f . C. 7.3(d) 
( s o l i c i t i n g p a i d employment i n p e r s o n ) ; Mass. R.' P r o f . C. 8.4(d) 
& (g) and S.J.C. R u l e 4:01, § 3 ( f a i l i n g t o c o o p e r a t e w i t h b a r 
c o u n s e l i n v e s t i g a t i o n ; e n g a g i n g i n ' c o n d u c t " p r e j u d i c i a l t o the 
a d m i n i s t r a t i o n o f j u s t i c e " ) ; and S.J.C. R u l e 4:01, § 17(1)(e) 
( f a i l i n g to.make, f i l e s a v a i l a b l e , a f t e r s u s p e n s i o n , t o c l i e n t s 
w i t h p e n d i n g m a t t e r s ) . '̂  

• ̂  The h e a r i n g committee f o u n d no v i o l a t i o n o f Mass.. R. P r o f . 
C. 7..3(b) ( 1 ) , and r e j e c t e d one a l l e g e d v i o l a t i o n o f Mass. R. 
.Prof. C. 1.15(d) (I-),, as i n e f . f e c t on and a f t e r J u l y 1, 2004, and 
one a l l e g e d v i o l a t i o n o f Mass'; R. P r o f . C. 3 . 4 ( c ) . 
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The h e a r i n g committee recommended a s u s p e n s i o n o f s i x months 

and one day,'' w i t h c o n d i t i o n s t h a t t h e respondent a t t e n d a t r u s t 

account r e c o r d - k e e p i n g c o u r s e p r i o r t o r e i n s t a t e m e n t and, w i t h i n 

f o u r months o f r e i n s t a t e m e n t , o b t a i n an a u d i t from the Law O f f i c e 

Management A s s i s t a n c e Program .(LOMAP) and implement LOMAP' s 

recommendations.^ The board adopted t h e h e a r i n g committee's 

f i n d i n g s o f f a c t and c o n c l u s i o n s o f law b u t recommended the 

l e s s e r s a n c t i o n o f a six-month s u s p e n s i o n w i t h a LOMAP a u d i t 

r e q u i r e d w i t h i n t h r e e months o f r e i n s t a t e m e n t . ^ 

• On a p p e a l , t h e respondent makes s e v e r a l c h a l l e n g e s t o t h e 

p r o c e e d i n g s below on the m e r i t s ; i n a d d i t i o n , he o b j e c t s t o t h e 

recommended s a n c t i o n . As d i s c u s s e d i n f r a , I a g r e e ' w i t h the 

board's c o n c l u s i o n s i n b o t h r e s p e c t s . The respondent s h a l l be 

suspended f o r s i x months, must o b t a i n a LOMAP a u d i t w i t h i n t h r e e 

months o f h i s r e i n s t a t e m e n t , and must comply w i t h LOMAP's 

recommendations. 

1.. Background and p r o c e d u r a l h i s t o r y . I summarize the 

^ A s u s p e n s i o n o f s i x months and one day n e c e s s i t a t e s t h a t 
one pass- t h e M u l t i s t a t e P r o f e s s i o n a l R e s p o n s i b i l i t y E x a m i n a t i o n 
(MPRE). p r i o r t o r e i n s t a t e m e n t . See S.J.C. Ru l e 4:01, § 1 8 ( 1 ) ( b ) . 

^ B e f o r e t h e h e a r i n g committee, b a r c o u n s e l argued f o r a 
s u s p e n s i o n o f one y e a r and one day, and t h e respondent argued f o r 
d i s m i s s a l . 

: ̂  A l t h o u g h t h e b o a r d s t a t e s t h a t i t adopted the f i n d i n g s and 
c o n c l u s i o n s o f t h e h e a r i n g committee, i t i n f a c t found t h a t t h e 
resp o n d e n t had n o t , as t h e h e a r i n g committee c o n c l u d e d , engaged 
i n i m p r o p e r i n - p e r s o n s o l i c i t a t i o n o f a p r o s p e c t i v e c l i e n t i n 
v i o l a t i o n o f Mass. R. Prof.' C. 7.3(d). See p a r t 2.d, i n f r a . 



h e a r i n g committee's f i n d i n g s and c o n c l u s i o n s as adopted by the 

b o a r d . The f i n d i n g s are s u p p o r t e d by the e v i d e n c e . The 

r e s p o n d e n t was a d m i t t e d t o the p r a c t i c e o f law i n 1999 and i s a 

s o l o p r a c t i t i o n e r i n Boston. In November, 2006, he was found t o 

have committed v a r i o u s v i o l a t i o n s o f t h e e t h i - c a l r u l e s s i m i l a r t o 

t h e v i o l a t i o n s a t i s s u e h e r e . See M a t t e r o f Donaldson, 22 Mass. 

A t t ' y D i s c . R. 278, 27-8-281 ( 2 0 0 - 6 ) . A j o i n t recommendation of 

t h e p a r t i e s was adopted, and t h e respondent was suspended from 

t h e b a r f o r two months, e f f e c t i v e December 13, 200-6. See i d . a t 

278, 281. He was r e i n s t a t e d on F e b r u a r y -20, 2007. 

The amended p e t i t i o n i n t h e p r e s e n t -case a l l e g e d s i x counts 

o f v i o l a t i o n s by t h e respondent, d a t i n g from 2003 t o 2009.^ The 

f i r s t c o u n t a r o s e from the respondent' s r e p r e s e n t a t i o n o f a -minor 

i n a c o n t e s t e d e s t a t e m a t t e r . I n 2003, t h e mother of t h e minor 

e x e c u t e d a w r i t t e n h o u r l y f e e agreement w i t h the respondent and 

.paid a $2,500 r e t a i n e r . The respondent d i d not d e p o s i t t h e 

r e t a i n e r i n h i s lOLTA- account and d i d not m a i n t a i n r e c o r d s o f the. 

The r e s p o n d e n t was found t o have r e t a i n e d unearned 
p o r t i o n s ' o f f e e s , f a i l e d t o r e n d e r a c c o u n t i n g s on r e q u e s t , and 
f a i l e d t o r e t u r n c l i e n t f i l e s (Mass. R. P r o f . C. 1,15, e f f e c t i v e 
t h r o u g h June 30, 2004, and Mass. R. P r o f , C, 1 , 1 6 ( d ) ) , made f a l s e 
r e p r e s e n t a t i o n s t o c l i e n t s (Mass, R, P r o f . C. 8 . 4 ( c ) ) , and 
v i o l a t e d h i s d u t i e s w i t h r e s p e c t t o competent r e p r e s e n t a t i o n , 
r e a s o n a b l e d i l i g e n c e , and c l i e n t communication (Mass. R, P r o f , C, 
1.1, 1.3, and 1.4), See M a t t e r o f Donaldson. 22 Mass. A t t ' y 
D i s c . R. 278, 278-281 (2006), 

^ The o r i g i n a l p e t i t i o n a l l e g e d f o u r c o u n t s and was amended 
i n June, 2009, t o add two a d d i t i o n a l c o u n t s . 
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r e c e i p t , maintenance, o r d i s p o s i t i o n o f t h e funds. He f i l e d a 

n o t i c e o f ap p e a l but took no f u r t h e r a c t i o n , d e p r i v i n g the c l i e n t 

o f h er o p p o r t u n i t y f o r a p p e a l , and d i d not communicate w i t h the 

mother r e g a r d i n g the s t a t u s o f the case.^ The respondent d i d not 

p r o v i d e her f i l e o r an a c c o u n t i n g on her r e q u e s t , nor d i d he t u r n 

o v e r the c l i e n t ' s f i l e when he was suspended i n 2006. • 

The . second, t h i r d and f o u r t h c o u n t s i n v o l v e d - r e p r e s e n t a t i o n 

o f t h r e e c l i e n t s i n c r i m i n a l m a t t e r s . A l t h o u g h b a r c o u n s e l d i d 

n o t demonstrate t h a t t h e respondent f a i l e d t o e a r n the f e e s p a i d 

by t h e c l i e n t s i n t h o s e t h r e e c a s e s , i n one i n s t a n c e the 

re s p o n d e n t f a i l e d t o m a i n t a i n r e c o r d s o f a p r o p e r l y d e p o s i t e d 

r e t a i n e r . . I n two c a s e s , the respondent d i d n o t m a i n t a i n 

c o m m u n i c a t i o n w i t h h i s c l i e n t s o r keep them r e a s o n a b l y i n f o r m e d , 

and he d i d not p r o v i d e them w i t h t h e i r f i l e s when r e q u e s t e d o r 

when h i s r e p r e s e n t a t i o n o f the c l i e n t s t e r m i n a t e d . 

The f i f t h count c o n c e r n e d a payment d i s p u t e w i t h a d o c t o r 

h i r e d by the respondent t o p e r f o r m f o r e n s i c s e r v i c e s . A judgment 

e n t e r e d a g a i n s t t h e re s p o n d e n t i n s m a l l c l a i m s c o u r t . A f t e r the 

payment o r d e r i s s u e d , t h e respondent f a i l e d t o appear a t a 

payment r e v i e w h e a r i n g and a d e f a u l t and c a p i a s i s s u e d . The 

r e s p o n d e n t f i l e d a m o t i o n t o remove the d e f a u l t b u t d i d not 

. ̂  A l t h o u g h the re s p o n d e n t c l a i m s he d i d not pursue an a p p e a l 
because he c o n c l u d e d t h a t i t would be f r i v o l o u s , he n e i t h e r 
i n f o r m e d t h e c l i e n t o f h i s c o n c l u s i o n nor a l e r t e d t h e c l i e n t t h a t 
t h e a p p e a l had been d i s m i s s e d f o r f a i l u r e t o p r o s e c u t e . 
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appear a t a h e a r i n g on the motion. The respondent d i d not pay 

what was owed u n t i l a s h e r i f f , p a i d by the d o c t o r , s e r v e d t h e 

c a p i a s on him. 

With r e s p e c t t o the s i x t h count, the respondent, a t the 

r e q u e s t o f a t h i r d p a r t y , met w i t h t h e mother o f a c h i l d k i l l e d 

by an a u t o m o b i l e on the e v e n i n g o f t h e c h i l d ' s d e a t h . B e f o r e t h e 

mother h i r e d a new la w y e r , t h e , r e s p o n d e n t spoke w i t h the f u n e r a l 

home — which u l t i m a t e l y .prepared a f a l s e l y i n f l a t e d b i l l --' and 

the d r i v e r ' s i n s u r a n c e company. The b o a r d d i d not f i n d s u p p o r t 

f o r b a r c o u n s e l ' s a l l e g a t i o n s t h a t t h e respondent s o l i c i t e d t he 

mother i m p r o p e r l y , ̂° made f a l s e s t a t e m e n t s t o he r , and was 

i n v o l v e d i n t h e f u n e r a l home's f r a u d u l e n t a c t i o n s . However, t h e 

b o a r d d i d f i n d t h a t the respondent d i d n o t p r o v i d e t h e mother's 

f i l e t o .successor c o u n s e l . 

Bar c o u n s e l i n v e s t i g a t e d t h e i n c i d e n t s u n d e r l y i n g the f i f t h 

and s i x t h c o u n t s . The respondent d i d not c o o p e r a t e w i t h the 

i n v e s t i g a t i o n s , r e s u l t i n g i n a two-week a d m i n i s t r a t i v e 

s u s p e n s i o n . " 

C i t i n g -Matter o f G o l d f a r b . 18 Mass. A t t ' y D i s c . R. 260 

°̂ The b o a r d found t h a t t h e res p o n d e n t d i d not know about 
the c h i l d ' s d e a t h b e f o r e he met w i t h t h e mother, and found t h a t 
he was i n v i t e d by a t h i r d p a r t y w i t h the mother's p e r m i s s i o n . 
See p a r t 2.d, i n f r a . 

-̂ ^ The a d m i n i s t r a t i v e suspension- was o r d e r e d on January -22, 
2009,. e f f e c t i v e i m m e d i a t e l y . The re s p o n d e n t was r e i n s t a t e d on 
F e b r u a r y 4, 2009. 
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(2002), and M a t t e r o f K r a b b e n h o f t , 23 Mass. A t t ' y D i s c . R. 362 

(2007), b a r c o u n s e l sought a d o p t i o n o f the h e a r i n g committee's 

recommended s u s p e n s i o n o f s i x months and one day, w i t h the 

a f o r e m e n t i o n e d c o n d i t i o n s ' . Bar c o u n s e l c i t e d as a g g r a v a t i n g 

f a c t o r s the respondent's p r i o r d i s c i p l i n e and p a t t e r n o f 

mi s c o n d u c t , and noted t h a t some o f h i s v i o l a t i o n s o c c u r r e d d u r i n g 

t h e pendency o f the p r i o r d i s c i p l i n a r y p r o c e e d i n g s . 

In h i s a p p e a l t o t h e b o a r d , the respondent argued t h a t the 

h e a r i n g committee's r e p o r t l a c k e d adequate s u p p o r t f o r i t s 

c r e d i b i l i t y d e t e r m i n a t i o n s , r e l i e d on improper e v i d e n c e , and d i d 

not c o n s i d e r or p r o p e r l y r e s o l v e c e r t a i n f a c t u a l m a t t e r s . He 

r e q u e s t e d a new h e a r i n g and, i f the bo a r d were t o u p h o l d some o f 

th e v i o l a t i o n s , a s a n c t i o n comparable t o t h a t imposed f o r s i m i l a r 

v i o l a t i o n s i n o t h e r c a s e s . See M a t t e r o f A l t e r , 389 Mass. 153, 

156 (1983). The. bo a r d , w i t h one e x c e p t i o n , r e j e c t e d the 

r e s p o n d e n t ' s arguments on the m e r i t s . I t recommended a si x - m o n t h 

s u s p e n s i o n i n . l i g h t o f r e s p o n d e n t ' s p e r s i s t e n t p a t t e r n o f 

m i s c o n d u c t , h i s p r i o r s u s p e n s i o n , and h i s f a i l u r e t o c o o p e r a t e 

w i t h b a r c o u n s e l ' s i n v e s t i g a t i o n s . 

^ The p a r t i e s argued b e f o r e me a t a h e a r i n g on Ja n u a r y 28, 

2011. The respondent r e i t e r a t e d h i s arguments on the m e r i t s . 

C i t i n g f i n a n c i a l hardship,-, he r e q u e s t e d t h a t , i f h i s c l a i m s o f 

e r r o r were r e j e c t e d , h i s s u s p e n s i o n s h o u l d be l i m i t e d t o t h r e e 

See note 6, s u p r a , and p a r t 2.d, i n f r a . 
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months. Bar c o u n s e l a g a i n sought a s u s p e n s i o n o f s i x months and 

one day w i t h the a f o r e m e n t i o n e d c o n d i t i o n s . 

2. . O b j e c t i o n s t o p r o c e e d i n g s . I f i r s t c o n s i d e r the 

respo n d e n t ' s c l a i m s o f e r r o r w i t h r e g a r d t o t h e h e a r i n g 

committee's p r o c e e d i n g s and the board's response t o those c l a i m s . 

a. F i r s t count. I n a d d r e s s i n g t h e f i r s t count o f t h e 

c o m p l a i n t , w i t h r e s p e c t t o s e v e r a l f a c t u a l m a t t e r s , the h e a r i n g 

committee c r e d i t e d t h e t e s t i m o n y o f the c l i e n t ' s mother and d i d 

n o t c r e d i t the r e s p o n d e n t ' s t e s t i m o n y . On a p p e a l , the 

res p o n d e n t n o t e s . t h a t t h e h e a r i n g committee a c c e p t e d h i s 

t e s t i m o n y on o t h e r i s s u e s . He argues t h a t the h e a r i n g committee 

f a i l e d t o p r o v i d e a "thorough and reasoned e x p l a n a t i o n " f o r t h i s 

" s e l e c t i v e c r e d i t i n g " o f the respondent's t e s t i m o n y . He c i t e s 

H e r r i d g e v. Board o f R e g i s t r a t i o n i n Med., 420 Mass. 154 (1995), 

S.C.,. 424 Mass. 201 (1997) ( H e r r i d g e ) , f o r t h e p r i n c i p l e t h a t 

.such an e x p l a n a t i o n i s r e q u i r e d . A l t h o u g h t h a t case d e a l t w i t h 

d i s c i p l i n e i n t h e m e d i c a l . f i e l d , he argues t h a t the s t a n d a r d f o r 

c r e d i b i l i t y a ssessments should,be the same w i t h respe.ct t o l e g a l 

d i s c i p l i n e . 

" S p e c i f i c a l l y , t h e , h e a r i n g committee d i d not c r e d i t t h e 
r e s p o n d e n t ' s t e s t i m o n y t h a t the $2,500 r e t a i n e r was l a t e r 
-converted, t h r o u g h an o r a l agreement, t o a f l a t f e e , and t h a t he 
i n f o r m e d the c l i e n t and h e r mother t h a t t h e a p p e a l s h o u l d n o t be 
p u r s u e d . The h e a r i n g committee c r e d i t e d t h e c l i e n t ' s mother's 
t e s t i m o n y t h a t ' t h e fee, agreement was not a l t e r e d , t h a t the 
r e s p o n d e n t p r o m i s e d t o .pursue , an a p p e a l , t h a t she d i d not hear 
from him f o r over, one year,, and t h a t he d i d n o t p r o v i d e h e r -with 
h e r f i l e a:nd an a c c o u n t i n g when she r e q u e s t e d them. 
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The b o a r d r e j e c t e d the respondent's argument. I t n o t e d 

t h a t , i n r e v i e w i n g t h e h e a r i n g committee's f i n d i n g s / the b o a r d 

must pay "due r e s p e c t t o the r o l e o f t h e h e a r i n g committee . . . 

as th e s o l e judge o f t h e c r e d i b i l i t y o f the t e s t i m o n y p r e s e n t e d 

a t the h e a r i n g . " S.J.C. Rule 4:01, § 8 ( 5 ) ( a ) . See M a t t e r o f 

Hachev, 11 Mass. A t t ' y D i s c . R. 102, 103 (1995) (board may not 

r e j e c t h e a r i n g committee's c r e d i b i l i t y f i n d i n g u n l e s s " w h o l l y 

i n c o n s i s t e n t w i t h a n o t h e r . , . f i n d i n g " ) . Moreover, the b o a r d 

n o t e d t h a t the h e a r i n g committee had' p r o v i d e d s u p p o r t i n i t s 

f i n d i n g s o f f a c t f o r i t s c r e d i b i l i t y c o n c l u s i o n s . ^ ^ 

I agree w i t h t h e b o a r d t h a t the •respondent's c l a i m l a c k s 

m e r i t . H i s c o n t e n t i o n t h a t Herrid<?e a p p l i e s t o b a r d i s c i p l i n e 

•cases was d e a l t w i t h i n M a t t e r of McCabe, 13 Mass. A t t ' y D i s c . R. 

501, 506-507 (1997). In t h a t case, the b o a r d n o t e d t h a t the 

b o a r d ' s " r e v i e w o f c r e d i b i l i t y d e t e r m i n a t i o n s i s more narrow than 

t h a t g r a n t e d a d m i n i s t r a t i v e a g e n c i e s r e v i e w i n g s i m i l a r 

d e t e r m i n a t i o n s by h e a r i n g o f f i c e r s . " I d . a t 506. S.J.C. R u l e 

4:01, § 8(5) (a),, r e q u i r e s more than " s u b s t a n t i a l d e f e r e n c e " t o 

. S p e c i f i c a l l y , - t h e h e a r i n g committee o b s e r v e d t h a t t h e 
r e s p o n d e n t ' s c l a i m r e g a r d i n g fee m o d i f i c a t i o n was b e l i e d by the 
f a c t t h a t the p a r t i e s had s i g n e d an h o u r l y f e e agreement a f t e r 
t h e d a t e on w h i c h t h e respondent c l a i m e d t h e $2500 r e t a i n e r 
o r a l l y had been c o n v e r t e d t o a f l a t f e e , and t h a t w r i t t e n 
agreement s t a t e d e x p l i c i t l y . t h a t no m o d i f i c a t i o n s c o u l d be made 
e x c e p t i n w r i t i n g . The h e a r i n g committee n o t e d a l s o t h a t t h e 
c l i e n t ' s mother, a f t e r t h e a p p e a l was d i s m i s s e d , went t o t h e 
p r o b a t e c o u r t , and t h a t she would not have done so had the 
r e s p o n d e n t i n f o r m e d h e r , as he claimed' he had, t h a t he would not 
be p u r s u i n g an a p p e a l . 
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t h e . h e a r i n g committee's c r e d i b i l i t y d e t e r m i n a t i o n s . I t i s the 

s o l e judge o f c r e d i b i l i t y . L i k e any f a c t f i n d e r , the h e a r i n g 

committee was e n t i t l e d t o b e l i e v e p a r t o f t h e respondent's 

t e s t i m o n y and d i s b e l i e v e o t h e r p a r t s . In t h i s c a s e , because the 

h e a r i n g committee's c r e d i b i l i t y c o n c l u s i o n s a r e a d e q u a t e l y 

s u p p o r t e d and are not w h o l l y i n c o n s i s t e n t w i t h o t h e r f i n d i n g s , 

t h e y must s t a n d . 

The.respondent r a i s e s an a d d i t i o n a l o b j e c t i o n t o the 

f i n d i n g s r e l a t i n g t o t h e f i r s t count o f the c o m p l a i n t . He argues 

t h a t he was j u s t i f i e d i n f a i l i n g t o pursue an a p p e a l because such 

an a p p e a l would be c o m p l e t e l y f r i v o l o u s , and t h e r e f o r e u n e t h i c a l , 

i n l i g h t o f Stackhouse v. T o d i s c o , 370 Mass. 860 (1976) . The 

b o a r d o b s e r v e d t h a t , whatever the m e r i t s o f t h e a p p e a l , the 

r e s p o n d e n t was o b l i g a t e d - t o i n f o r m h i s c l i e n t s o f h i s c o n c l u s i o n 

i n o r d e r t h a t .they might seek a second o p i n i o n from another, 

a t t o r n e y . The - h e a r i n g committee found' t h a t t h e respondent d i d 

n o t keep, h i s c l i e n t so i n f o r m e d and, as n o t e d , t h a t f i n d i n g was 

s u p p o r t e d by t h e e v i d e n c e . 

I- .agree w i t h t h e b o a r d t h a t i t i s i r r e l e v a n t whether an 

appeal would have been f r i v o l o u s . The r e s p o n d e n t v i o l a t e d h i s 

p r o f e s s i o n a l o b l i g a t i o n s not by f a i l i n g t o .pursue an a p p e a l but 

by f a i l i n g t o i n f o r m t h e c l i e n t t h a t he would n o t do so. 

A l t h o u g h o t h e r . a t t o r n e y s might have had a d i f f e r e n t assessment o f 

t h e case,, t h e r e s p o n d e n t ' s a c t i o n s d e p r i v e d t h e c l i e n t o f t h e 



o p p o r t u n i t y t o seek out such an a t t o r n e y b e f o r e t h e ' t i m e t o 

a p p e a l e x p i r e d . On t h a t b a s i s , he v i o l a t e d the r u l e s o f 

p r o f e s s i o n a l conduct. 

b. T h i r d and f o u r t h c o u n t s . The t h i r d and f o u r t h c o u n t s 

o f the c o m p l a i n t arose from l e t t e r s o f c o m p l a i n t and r e q u e s t s f o 

i n v e s t i g a t i o n s e n t t o bar c o u n s e l by t h e r e s p o n d e n t ' s c l i e n t s . 

The r espondent argues t h a t the l e t t e r s c o n s t i t u t e h e a r s a y and 

t h a t h e a r s a y e v i d e n c e may be c o n s i d e r e d i n b a r d i s c i p l i n a r y 

p r o c e e d i n g s " o n l y i f i t i s the k i n d o f e v i d e n c e on which 

r e a s o n a b l e p e r s o n s are accustomed t o r e l y i n the conduct o f • 

s e r i o u s a f f a i r s . " G. L. c . 30A, § 11 (2).^^ See M a t t e r o f 

C r o s s e n , 450 Mass. 533, 573 {2008). The respondent a s s e r t s t h a t 

c o m p l a i n t s from " c o n v i c t e d f e l o n s s e e k i n g r e f u n d s o f f e e s , who 

were- not under o a t h " do not meet t h a t s t a n d a r d ; a c c o r d i n g l y , the 

l e t t e r s o f c o m p l a i n t c o u l d . n o t .be c o n s i d e r e d Joy the h e a r i n g • • 

committee as s u b s t a n t i v e e v i d e n c e . 

The b o a r d e s s e n t i a l l y a greed w i t h t h e • respondent t h a t 

s t a t e m e n t s from d i s g r u n t l e d c l i e n t s were not r e l i a b l e , e v i d e n c e , 

and c a u t i o n e d t h a t " f o r the f u t u r e s u c h documents, i n the absenc 

o f t e s t i m o n y from c o m p l a i n a n t s , s h o u l d not be r e l i e d upon ' f o r 

The r e s p o n d e n t d i d not r a i s e any o b j e c t i o n s r e l a t i n g • t o 
the second c o u n t o f t h e p e t i t i o n . 

" P u r s u a n t t o the r u l e s o f the b o a r d , G. L. c. 30A governs 
a d m i s s i b i l i t y o f e v i d e n c e i n b a r d i s c i p l i n a r y p r o c e e d i n g s . See 
R u l e 3.39 o f t h e R u l e s o f the Board o f Bar O v e r s e e r s (2009). 
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t h e t r u t h o f the m a t t e r s asserted.'"^'' However, the board 

o b s e r v e d t h a t t h e r e w a s , l i t t l e r e l i a n c e on the s u b s t a n c e o f 

l e t t e r s o f -complaint i n t h e p r e s e n t case. For the most p a r t , the 

h e a r i n g committee' s, f i n d i n g s o f f a c t r e g a r d i n g the. t h i r d and 

f o u r t h c o u n t s r e f e r e n c e d t h e respondent's answer, h i s statement 

t o b a r c o u n s e l , the -testimqny o f the respondent and o t h e r 

• witness.es, and documents a d m i t t e d a t t h e h e a r i n g . In a d d r e s s i n g 

th e t h i r d count, the h e a r i n g committee d i d not r e f e r t o the 

c l i e n t ' s l e t t e r o f , c o m p l a i n t a t . a l l . W i t h r e s p e c t t o the f o u r t h 

c o u n t , t h e -hearing.committ.ee mentioned the c l i e n t ' s l . e t t e r o f 

c o m p l a i n t , i n - c o n j u n c t i o n . w i t h t e s t i m o n y o f the respondent and 

the c l i e n t ' s f a m i l y , as a s o u r c e f o r the c o n t e n t and t i m i n g o f 

the c l i e n t ' s i n q u i r i e s . . I n . a d d i t i o n , t h e h e a r i n g committee 

s u p p o r t e d i t s f i n d i n g t h a t the respondent d i d not t u r n o v e r the 

c l i e n t ' s , f i l e w i t h ' b o t h t h e c l i e n t ' s l e t t e r o f c o m p l a i n t and the 

r e s p o n d e n t ' s own t e s t i m o n y . - A c c o r d i n g l y , t h e b o a r d .concluded 

c o r r e c t l y t h a t " s u f f i c i e n t • i n d e p e n d e n t t e s t i m o n i a l e v i d e n c e " 

s u p p o r t e d t h e . f i n d i n g s . 

.,The , respondent argues b e f o r e me t h a t . t h e b o a r d a p p l i e d the 

wrong s t a n d a r d . R e g a r d l e s s ..of whether the h e a r i n g committee 

r e f e r e n c e d t h e l e t t e r s o f c o m p l a i n t , he c l a i m s , i t " b e l i e v e d i t 

c o u l d c o n s i d e r t h e s e w r i t i n g s for; the t r u t h and d i d so" and t h i s 

. The b o a r d c o r r e c t l y n o t e d t h a t such documents may, 
h.owever, be a d m i s s i b l e " f o r a . l i m i t e d purpose such as n o t i c e t o 
the r e s p o n d e n t . " 
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c o n s t i t u t e s p r e j u d i c i a l e r r o r . The respondent, however, p r o v i d e s 

no s u p p o r t f o r t h i s c l a i m . The o n l y e v i d e n c e i n the r e c o r d t h a t 

t h e h e a r i n g committee r e l i e d on the l e t t e r s a re the few 

r e f e r e n c e s n o t e d above. One l e t t e r was mentioned.as a s o u r c e f o r 

f a c t s t h a t l a r g e l y were i r r e l e v a n t t o d e t e r m i n i n g whether t h e 

r e s p o n d e n t had v i o l a t e d t h e d i s c i p l i n a r y r u l e s and, moreover, 

t h o s e f a c t s were s u p p o r t e d by the respondent's own t e s t i m o n y . 

Such use o f t h e l e t t e r c o u l d not have p r e j u d i c e d t h e respondent. 

L a c k i n g any o t h e r e v i d e n c e o f r e l i a n c e on t h e c o m p l a i n t l e t t e r s 

f o r t h e i r t r u t h , •I . f i n d n o - b a s i s t o c o n c l u d e t h a t the respondent 

was u n f a i r l y - p r e j u d i c e d by any a s s e r t e d misuse o f the l e t t e r s of 

c o m p l a i n t . 

c. F i f t h count. On a p p e a l t o the b o a r d , the respondent 

argued t h a t , because t h e o r d e r o f the s m a l l c l a i m s c o u r t 

c o n c e r n e d a money judgment a g a i n s t him p e r s o n a l l y , h i s f a i l u r e t o 

comply w i t h t h a t o r d e r was not a v i o l a t i o n o f Mass. R. P r o f . C. 

3 . 4 ( c ) . The b o a r d c o n c l u d e d , c o r r e c t l y , t h a t f a i l u r e t o comply 

w i t h a c o u r t o r d e r — p e r s o n a l .or not -- r e s u l t i n g i n i s s u a n c e o f 

a c a p i a s c o n s t i t u t e s a v i o l a t i o n o f the . p r o f e s s i o n a l r u l e s . See -

M a t t e r -of Z v f e r s , 22 Mass. A t t ' y D i s c . R. 814, 814-815 (2006) 

( f a i l u r e t o comply w i t h o r d e r t o pay s t e n o g r a p h e r ) . 

B e f o r e me, the r e s p o n d e n t has abandoned t h a t argument b u t 

p u r s u e s a s e p a r a t e c l a i m , a l s o r a i s e d b e f o r e t h e board, t h a t the 

payment o r d e r p u t t h e respondent " i n a d i f f i c u l t s i t u a t i o n . " He 
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n o t e s t h a t when.the o r d e r i s s u e d he had "a motion p e n d i n g w i t h 

the c r i m i n a l c o u r t f o r some o f the o u t s t a n d i n g b i l l " and f e l t i t 

" c o u l d be seen as i n a p p r o p r i a t e " t o ask t h e c o u r t f o r money 

h a v i n g p a i d the b i l l . The b o a r d d i d not ad d r e s s t h i s argument. 

I f i n d t he respondent's, c l a i m e d concerns u n p e r s u a s i v e as a b a s i s , 

f o r d i s r e g a r d i n g a c o u r t o r d e r and un s u p p o r t e d by any e v i d e n c e 

t h a t he t o o k s t e p s t o r e s o l v e any p e r c e i v e d c o n f l i c t between t h e 

o r d e r and h i s pend i n g m o t i o n . Moreover, whatever dilemma the 

re s p o n d e n t f a c e d . r e g a r d i n g payment does n o t e x p l a i n o r excuse h i s 

f a i l u r e t o appear f o r two subsequent h e a r i n g s . 

d. S i x t h count. I n t h e s i x t h count, b a r c o u n s e l argued 

t h a t t h e respondent had i m p r o p e r l y s o l i c i t e d t h e mother o f t h e 

deceased c h i l d , and t h e h e a r i n g committee a g r e e d t h a t an improper 

i n - p e r s o n s o l i c i t a t i o n had o c c u r r e d . On a p p e a l t o the board, the 

r e s p o n d e n t , o b j e c t e d t o t h i s c o n c l u s i o n . He n o t e d t h a t , w h i l e the 

mother d i d not p e r s o n a l l y i n v i t e t h e respondent t o her home, she 

had c o n s e n t e d ( v i a a ' c o n v e r s a t i o n w i t h a t h i r d p a r t y ) t o meet 

•with t h e r e s p o n d e n t . • The b o a r d agreed t h a t the " i m p o r t a n t 

d i s t i n c t i o n i s t h a t the p r o s p e c t i v e c l i e n t wanted t o meet w i t h 

the, a t t o r n e y " a n d - c o n c l u d e d t h a t the r e s p o n d e n t ' s conduct was not 

a v i o l a t i o n o f Mass. R. P r o f . C. 7.3(d). 

The r e s p o n d e n t r a i s e s on a p p e a l t o me an a d d i t i o n a l argument 

r a i s e d b e f o r e the b o a r d t h a t t h e b o a r d d i d n o t a d d r e s s . He 

a s s e r t s that- he a c t e d . p r o p e r l y i n r e f u s i n g t o p r o v i d e the 
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mother's s u c c e s s o r c o u n s e l w i t h her- f i l e u n t i l he h e a r d from the 

, mother p e r s o n a l l y . To the e x t e n t t h a t the respondent suggests 

t h a t he was not c e r t a i n whether he had a c t u a l l y been r e p l a c e d as 

c o u n s e l , the e v i d e n c e seems ambiguous a t b e s t . " ' Moreover, the 

r e s p o n d e n t c o m p l i c a t e s the i s s u e by a r g u i n g t h a t the f i l e "had no 

s u b s t a n c e i n any e v e n t . " There i s no m e r i t t o h i s s u g g e s t i o n 

t h a t t h e d e a r t h o f c o n t e n t i n the f i l e excuses h i s f a i l u r e t o 

• t u r n i t o v e r . F i n a l l y , even were I t o f i n d t h a t the respondent 

d i d n o t v i o l a t e h i s o b l i g a t i o n t o r e t u r n c l i e n t f i l e s i n t h e s e 

p a r t i c u l a r c i r c u m s t a n c e s , i t remains u n d i s p u t e d t h a t t h e • 

r e s p o n d e n t v i o l a t e d t h a t d u t y i n c o u n t s one, t h r e e and f o u r , as 

w e l l as i n h i s p r i o r d i s c i p l i n a r y m a t t e r . G i v e n t h e respondent's 

h i s t o r y o f f a i l i n g t o t u r n over c l i e n t f i l e s , t h i s s i n g l e 

i n c i d e n t has no e f f e c t on the s a n c t i o n I impose. 

3. S a n c t i o n . I t u r n ,to the q u e s t i o n o f t h e a p p r o p r i a t e 

s a n c t i o n . f o r the r e s p o n d e n t ' s m i s c o n d u c t . The board's 

d e t e r m i n a t i o n o f the p r o p e r s a n c t i o n f o r a t t o r n e y s who v i o l a t e 

p r o f e s s i o n a l ethi.cs i s e n t i t l e d t o s u b s t a n t i a l d e f e r e n c e . M a t t e r 

o f Jackman, 444 Mass., 1013,- 1013 (2005). N e v e r t h e l e s s , the 

o f f e n d i n g a t t o r n e y "must r e c e i v e t h e d i s p o s i t i o n most a p p r o p r i a t e 

When., s u c c e s s o r c o u n s e l .informed t h e respondent by l e t t e r 
t h a t he had t a k e n . o v e r r e p r e s e n t a t i o n , he i n c l u d e d a copy o f the 
mother's l e t t e r d i s c h a r g i n g t h e r e s p o n d e n t . Moreover, a l t h o u g h 
t h e r e s p o n d e n t sought u n s u c c e s s f u l l y t o c o n t a c t t h e mother 

. m u l t i p l e t i m e s a f t e r -successor c o u n s e l was h i r e d , t h e r e c o r d does 
not i n d i c a t e t h a t he e v e r made an e f f o r t t o p r o v i d e her f i l e 
d i r e c t l y t o h e r r a t h e r t h a n t o s u c c e s s o r c o u n s e l ; 



1 

i n t he c i r c u m s t a n c e s . " M a t t e r o f the D i s c i p l i n e o f an A t t o r n e y , 

392 Mass. 827, 837 (1984), S a n c t i o n s s h o u l d not produce outcome 

"markedly d i s p a r a t e " from t h e r e s u l t s i n s i m i l a r c a s e s . M a t t e r 

o f Murray, 455 Mass. 872, 882-883 (2010), c i t i n g M a t t e r o f 

G r i f f i t h , 440 Mass. 500, 507 (2003). 

In t h i s case, the respondent has engaged i n a p a t t e r n o f 

e t h i c a l v i o l a t i o n s w i t h r e s p e c t t o documenting f i n a n c i a l 

t r a n s a c t i o n s , p r o v i d i n g adequate i n f o r m a t i o n and e x p l a n a t i o n s t o 

c l i e n t s , r e t u r n i n g f i l e s t o c l i e n t s , and c o m p l y i n g w i t h t r i b u n a l 

o b l i g a t i o n s . In a d d i t i o n , i n the p r o b a t e m a t t e r d i s c u s s e d i n 

c o u n t one, the respondent n e g l e c t e d the c l i e n t ' s c a s e and 

n e g l i g e n t l y misused c l i e n t funds w i t h o u t i n t e n t t o d e p r i v e and 

w i t h no d e p r i v a t i o n r e s u l t i n g . 

. In a g g r a v a t i o n , the respondent has a p r i o r h i s t o r y o f 

d i s c i p l i n e , stemming from s t r i k i n g l y s i m i l a r m i sconduct d a t i n g 

back t o 2002. See M a t t e r o f Donaldson^ 22 Mass. A t t ' y D i s c . R. 

2 78-27 9 (200;6) . Some o f t h e i n c i d e n t s a d d r e s s e d i n the c u r r e n t 

p e t i t i o n o c c u r r e d d u r i n g the p e r i o d o f t h e r e s p o n d e n t ' s p r i o r 

d i s c i p l i n a r y p r o c e s s , w h i l e o t h e r i n c i d e n t s t o o k p l a c e a f t e r t h e 

r e s p o n d e n t was r e i n s t a t e d f o l l o w i n g a two-month s u s p e n s i o n from 

the p r a c t i c e o f law. That sequence o f e v e n t s i n d i c a t e s t h a t the 

r e s p o n d e n t l e a r n e d l i t t l e from the p r i o r s a n c t i o n s ' i m p o s e d , and 

has shown l i t t l e awareness o f , o r regard, f o r , t h e problems w i t h 

how he r u n s h i s . p r a c t i c e and how he . i n t e r a c t s w i t h c l i e n t s . • 
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The b o a r d n o t e d t h a t t h e r e were no m i t i g a t i n g - f a c t o r s . 

However, i n h i s p r i o r d i s c i p l i n a r y p r o c e e d i n g the respondent was 

found t o have been e x p e r i e n c i n g p h y s i c a l and e m o t i o n a l problems 

a t the t i m e o f h i s v i o l a t i o n s . , See M a t t e r o f Donaldson, supra a t 

•281. Moreover, h i s o f f e n s e s l a r g e l y d i d not r e s u l t i n harm t o 

h i s c l i e n t s , w i t h the-ex-ception o f a l o s t o p p o r t u n i t y t o a p p e a l 

i n the p r o b a t e m a t t e r , and do not appear m o t i v a t e d by g r e e d or 

s e l f - i n t e r e s t . C f . M a t t e r of Wise, 433 Mass. 80, 92 (2000) 

( r e p r e s e n t a t i o n d e s p i t e c o n f l i c t s o f i n t e r e s t and d i s c l o s u r e o f 

c l i e n t c o n f i d e n c e s . f o r r e t a l i a t o r y p u r p o s e s ; no harm t o c l i e n t s , 

b u t a c t i o n s m o t i v a t e d by s e l f i s h n e s s a-nd v e n g e f u l n e s s ; s i x - m o n t h 

s u s p e n s i o n imposed, w i t h r e i n s t a t e m e n t c o n d i t i o n e d on p a s s i n g 

. M u l t i s t a t e P r o f e s s i o n a l R e s p o n s i b i l i t y E x a m i n a t i o n (-MPRE) ) . 

I n . t h e s e c i r c u m s t a n c e s , the s i x - m o n t h s u s p e n s i o n recommended 

by the b o a r d i s a p p r o p r i a t e . C o m b i n a t i o n s o f s i m i l a r v i o l a t i o n s 

have y i e l d e d comparable s a n c t i o n s . M a t t e r o f G o l d f a r b , 18 Mass. 

A t t ' y D i s c . R. 260 (2002) .-(Goldfarb) . c i t e d by b a r c o u n s e l , i s 

i l l u s t r a t i v e . I n G o l d f a r b , the respondent a t t o r n e y n e g l e c t e d 

f o u r c l i e n t m a t t e r s a n d . f a i l e d t o communicate a d e q u a t e l y w i t h h i s 

c l i e n t s .in each i n s t a n c e . . As a - r e s u l t o f h i s n e g l e c t , t h r e e of 

t h e cases were d i s m i s s e d . . I d . a t 2 60-2 64. I n two o f the c a s e s , 

t h e a t t o r n e y a l s o d i d not r e t u r n c l i e n t f i l e s o r c o o p e r a t e w i t h 

b a r c o u n s e l i n v e s t i g a t i o n s ; i n one c a s e , he d i d not p r o v i d e an 

a c c o u n t i n g t o t h e c l i e n t . I d . a t 261-263. In m i t i g a t i o n , the 
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a t t o r n e y had no r e c o r d o f p r i o r d i s c i p l i n e and b o t h he and h i s 

c h i l d r e n had m e d i c a l i s s u e s d u r i n g the p e r i o d o f h i s misconduct. 

I d . a t 264. A six-month s u s p e n s i o n was imposed w i t h c o n d i t i o n s . 

I d . I n t h i s c a s e , t h e respondent's v i o l a t i o n s are comparable i n 

.nature t o those f o u n d , i n -Goldfarb. H i s r e c o r d o f p r i o r 

d i s c i p l i n e — a f a c t o r l a c k i n g i n G o l d f a r b -- i s c o u n t e r b a l a n c e d 

by t h e f a c t t h a t h i s a c t i o n s .-caused l e s s harm t o h i s c l i e n t s than 

t h e r e p e a t e d i n s t a n c e s o f n e g l e c t i n G o l d f a r b . 

M a t t e r of C u r c i o . 23 Mass. A t t ' y Di'sc. R. 92 (2007) 

( C u r c i o ) , o f f e r s f u r t h e r , s u p p o r t -for a six- m o n t h s u s p e n s i o n . In 

C u r c i o , an a t t o r n e y repre-sen.ting a .couple i n a t a x m a t t e r f a i l e d 

t o communicate w i t h the c o u p l e o r respond t o t h e i r i n q u i r i e s ; 

moved w i t h o u t g i v i n g them h i s new c o n t a c t i n f o r m a t i o n ; f a i l e d t o 

p r o v i d e them w i t h a' copy o f t h e i r f i l e upon request;, d i d not 

p e r f o r m work f o r which he had been p a i d ; l o s t t h e c l i e n t s ' f i l e , 

and f a i l e d t o n o t i f y them; and d i d not c o o p e r a t e w i t h b a r , 

c o u n s e l ' s . i n v e s t i g a t i o n . I d . a t 94. He was suspended f o r s i x 

months. I d . a t 95., U n l i k e t h i s case, the a t t o r n e y i n C u r c i o 

made m i s r e p r e s e n t a t i o n s . t o t h e c l i e n t s and d i d not r e t u r n an 

unearned f e e . I d . a t 94. • The absence o f s i m i l a r l y s e v e r e 

v i o l a t i o n s - h e r e c o u l d j u s t i f y a l i g h t e r s a n c t i o n . However, a 

c o u n t e r v a i l i n g c o n s i d e r a t i o n i s t h a t the m i s c o n d u c t i n C u r c i o 

i n v o l v e d o n l y . o n e c l i e n t m a t t e r , w h i l e the r e s p o n d e n t ' s a c t i o n s 

i n t h i s case demonstrate a p a t t e r n o f m i s c o n d u c t w i t h r e s p e c t t o 
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m u l t i p l e c l i e n t m a t t e r s . I d . A s a n c t i o n e q u i v a l e n t t o t h a t 

imposed i n G o l d f a r b and C u r c i o i s r e a s o n a b l e . 

The r espondent's p r o p o s a l of- a three-month suspension, i s not 

a p p r o p r i a t e i n l i g h t o f h i s p e r s i s t e n t p a t t e r n o f m isconduct w i t h 

r e s p e c t t o c l i e n t m a t t e r s . H i s i nadequate f i n a n c i a l management 

a l o n e would j u s t i f y a s u s p e n s i o n o f t h r e e months. See, e,g., 

M a t t e r o f S y l v i a , 24 Mass. A t t ' y D i s c . R, 673, 674-675 (2008) 

(i n a d e q u a t e r e c o r d k e e p i n g and mismanagement o f t r u s t a ccount; 

three-month s u s p e n s i o n w i t h e f f e c t i v e date.suspended and two-year 

a c c o u n t i n g p r o b a t i o n . p e r i o d ) ; M a t t e r o f R a f f e r t y , 21 Mass, A t t ' y 

D i s c , R, 551, 553-.554 (2005) (one i n s t a n c e o f f a i l i n g t o p l a c e , 

settleme-nt funds i n escrow acc o u n t , d i s t r i b u t i n g funds t o minor 

c l i e n t ' s mother and c r e d i t o r s i n v i o l a t i o n o f c o u r t .order, and 

f a i l i n g t o m a i n t a i n r e c o r d s o r r e n d e r a c c o u n t i n g s o f r e m a i n i n g 

f u n d s ; three-month s u s p e n s i o n ) . Here, the r e s p o n d e n t ' s 

v i o l a t i o n s have been -more d i v e r s e and i n c l u d e a d d i t i o n a l 

v i o l a t i o n s . b e y o n d - p o o r f i n a n c i a l management. Moreover, h i s 

r c u m u l a t i v e v i o l a t i o n s have -extended f o r a p e r i o d o f seve-ral 

y e a r s . 

The r e s pondent .has -not p r o v i d e d any a u t h o r i t y f o r the i d e a 

t h a t ;a three-month s u s p e n s i o n i s ap.propriate i n t h i s case. In 

a r g u i n g f o r t h a t , s a n c t i o n , the respondent appears t o be 

r e q u e s t i n g l e n i e n c y i n l i g h t o f t h e f i n a n c i a l h a r d s h i p he w i l l 

e x.perience f r o m : b e i n g u n a b l e -to p r a c t i c e h i s pr-of-ession f o r s i x 
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months or-more. In l i g h t of the r e s p o n d e n t ' s p a t t e r n o f 

n e g l i g e n t b e h a v i o r s t r e t c h i n g back n e a r l y a'decade, and the f a c t 

t h a t a p r i o r s u s p e n s i o n d i d not a l t e r h i s conduct, l e n i e n t 

s a n c t i o n s a r e not a p p r o p r i a t e . 

I do not see a c o m p e l l i n g j u s t i f i c a t i o n f o r d e v i a t i n g from 

t h e board's recommendation and .adopting b a r c o u n s e l ' s p r o p o s a l o f 

s u s p e n s i o n f o r s i x months and one day. S u s p e n s i o n s l o n g e r than 

s i x months i n d u r a t i o n t y p i c a l l y i n v o l v e s u b s t a n t i a l v i o l a t i o n s 

o f t h e e t h i c a l r u l e s , such as f r a u d , d e l i b e r a t e f i n a n c i a l . 

m a l f e a s a n c e , o r . i n t e n t i o n a l m i s r e p r e s e n t a t i o n . See, e.g.. M a t t e r 

o f Harwood, .25 -Mass. A t t ' y D i s c . R. .252, 252-253 (2009) 

( i n t e n t i o n a l misuse of. c l i e n t funds w i t h o u t i n t e n t t o d e p r i v e and 

no d e p r i v a t i o n r e s u l t i n g , i n a d e q u a t e r e cord-keep i-ng, 

n o n c o o p e r a t i o n w i t h b a r c o u n s e l , and making f a l s e s t a t e m e n t s 

under o a t h t o b a r c o u n s e l ; s u s p e n s i o n . o f one y e a r and one day 

imposed, w i t h c o n d i t i o n s and p r o b a t i o n ) ; M a t t e r o f F i r s t e n b e r a e r , 

450 Mass. 1018,' 1019 (2007) (knowing and i n t e n t i o n a l l y d e c e p t i v e 

b r e a c h o f arrangement w i t h mortgagee; s u s p e n s i o n f o r s i x months . 

and one day imposed); M a t t e r o f Dash, -22 Mass. A t t ' y D i s c . R. . 

179, 180 (2006) ( f a i l u r e t o s u p e r v i s e n o n - l a w y e r employee, 

co m m i n g l i n g o f t r u s t a c c o u n t , and f a l s e s t a t e m e n t s t o i n s u r a n c e 

a d j u s t e r ; s u s p e n s i o n f o r s i x months,and .one day imposed). 

Here, r e s p o n d e n t ' s wrongdoing does not r e f l e c t e g r e g i o u s l y 

u n e t h i c a l b e h a v i o r b u t r a t h e r an a c c u m u l a t e d r e c o r d o f n e g l i g e n c e 
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and s l o p p i n e s s i n the h a n d l i n g o f h i s b u s i n e s s . W h i l e the 

r e s p o n d e n t ' s p a t t e r n o f conduct c e r t a i n l y e v i n c e s a c a v a l i e r 

a t t i t u d e r e g a r d i n g h i s c l i e n t o b l i g a t i o n s , he d i d not engage i n 

f r a u d or m i s r e p r e s e n t a t i o n , d i d not i n t e n t i o n a l l y d e p r i v e c l i e n t s 

o f t h e i r f u n d s , and d i d not r e t a i n funds t o which he was not 

e n t i t l e d . The board's c o n c l u s i o n • t h a t the r e s p o n d e n t ' s a c t i o n s 

j u s t i f y a s i x - m o n t h s u s p e n s i o n , i n the f a c e o f b a r c o u n s e l ' s 

•recommended s u s p e n s i o n o f s i x months and one day, i s e n t i t l e d t o 

s u b s t a n t i a l d e f e r e n c e . A c c o r d i n g l y , X adopt the recommendation 

o f the b o a r d . 

3. . D i s p o s i t i o n . A judgment s h a l l e n t e r s u s p e n d i n g t h e 

respondent from th e . p r a c t i c e o f law i n t h e Commonwealth f o r a 

p e r i o d o f s i x months. The respondent i s r e q u i r e d t o o b t a i n an 

a u d i t from th e .Law O f f i c e Management A s s i s t a n c e Program w i t h i n 

t h r e e months o f , h i s r e i n s t a t e m e n t and must implement any 

r e s u l t i n g recommendations. 

By t h e C o u r t 

E n t e r e d : A p r i l 4,, 2011 




