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IN THE MATTER OF AN ATTORNEY

'MEMORANDUM OF DECISION

In June, - 1988, the respondent was general‘counsel to a

_closely-held, family-owned corporation in which John,‘one of the -

founder's sons, was an .officer and director and owned a minority

AShere_oﬁ all issued steckw? On June Zé, 1988, John and.his wife
. filedCalcomplaint for divorce. That seme day, a judge of the
:.Probate and Family Court issued a temporary restralnlng order
".prohlbltlng:Jonn (and anyone acting in privy w1th hlm) from -
.eelling, £ransferr1ng, assigning, or otherw1se dlspOSlng of any
=interest.in any real ane personal pééEErty that Jehn aned,’end

;in any stock or securities standing in his name.

In the fall.of 1987, .Stephen, John's brother and an officer

. and dlrector of the corporatlon, lent $496 945 uO the corporatlon

An return for two promlssory notes from the corporatlon. In May,

1988 John lent the corporatlon $250 OOO and Stephen provided

4John Wlth a- promlssory note on behalf of the corporatlon John..

! Because the record in this case is impounded, and because

ZI'affirm.the Board of Bar Overseers' dismissal of the charges

against the respondent, I .do not identify the resporident or the

corporation for which he served as-general counsel, and use only

the first names of .the other individuals involved. '




then aSSigned the'note’to Stephen. With the‘assignment of this
»note, the corporatlon owed Stephen:$746 945, Later, the |
corporatlon issued addltlonal corporatlon shares, which it sold
to- Stephen ‘in return for the amount due on the promlssory notes.'
The consequence of this "debt- for—equlty" transaction was that-
John s equlty 1nterest in, the corporation was reduced to
‘approximately nineteen . per cent, while Stephen's equity interest
. increased.to approximately sixty~one per cent. The issue in this
proceeding is the date of-the "debt-for-equity" transaction: if
it closed after the issuance:of the restraining order, .it
-arguably was- ln. violation of the order,~because it diluted John's
, interest in thelcorporation. Bar counsel alleges that the
‘~respondent, know1ng of the restralnlng order, fraudulently back-
dated the "debt-for- equlty" transactlons and lied under oath
concernlng them | ‘ | oy | |
" on” February 8, 2010;15 hearing committeejtound that

]respondent fraudulently back~dated these transactions and gave
false‘testimony under oath and recommended a three-year
'suspension.z. In a unaninous vote on October 18, 2010, the Board

. of'BarAOverseers ("board") dismissed the complaint. The board

L2 Bar counsel also alleged that' the respondent had committed.
a fraud against the Probate and Family Court; and represented
conflicting interests, bécause he served as. general counsel to
the corporation while -initially representlng John in the divorce
proceeding ' The hearing.committee found in favor of the
respondent on these charges




concluded that, although a rational fact finder'could reasonably
~draw the,inferencés made by the'hearing committee, bar’counse;‘

did not meet her burden of proving'the respondent's al;eged

. misconduct by a preponderance of the evidence. Bar counsel

abpeals the dismissal by the -board. Because the board's
| determination is supported.by substantial evidence, I affirm the.
" poard's dismiésal.

Standard of review. '"In all disciblinary proceedings Bar

équnsel shall have the buiden -of proof by a preponderance offthe' 
evidence." ;Rules qf'thé Board of BarAOVerseérs § 3.28. The
board .reviews, andlmay'xeviSe, the findings of.fact} conclusions
‘of law, ahd’reqommendations of the hearing committee; "paying due

respect" to the role«of*tﬁe‘hearing committee "as the sole judge

.of.the credibility‘of.the testimphy preéehted at the hearing."
"S.J.Ct,Rgiér4:01, § 3'(5) (). "[T%hgffindingé and.

. recommendations of thelbpard, thoﬁgh not binding on [the Supreme
;.'Judicial court], are'entifled tojgreat‘weight.” Tn re Lupo, 447.

' Mass. 345, 356 (2007), quoting Matter of Hiss, 368 Mass. 447, 461

(1975) . Accord In re Murray, -455 Mass. 872, 879 (2010). Where

. bar ¢pdn§él} as.here, objécts.to the formal proCeeding7concluding

‘.by'dismissal,~the court aécepté subSidiaﬁy facts found by the

‘board if they are supportéd by sﬁbstantial evidence in thé

rgcord.AS.J,C.fRuIe 4:01, § 8 (6); In re Murray, supra. "[Als
- long as there is substantial‘evidence, we do nothdiéturb the

. v







board's finding, even if.we would have come to a different
conclusion if considering the matter de novo.” Id., quoting

- Matter of Segal, 430.Mass. 359, 364 (1999)-. . “‘Substantial

evidence/ means such'evidence as4a.reaaonable mind might accept
as adequate to support‘a-conolusion;“‘ Id. at 364, quoting G. L,
c. 30A, § 1 (6).

'Discassion. 'After~reviewing‘the'record, I)find substantial
'eyidencerto‘snpport‘the board's dismissal. At the hearing, bar
.counsel did not call any;witnesses but instead offered in .

evidence the‘manygdocumentsgthatFahe oontended'demonstrated_that
- the respondent.had.participatéd'in~the back—dating of.the
. transactional documents and then lied_about the baokedating.

P

. Only the respondent—called witnesses to testify. The board

‘stated:

"We do.not take issue with the legltlmacy of [the
inferences drawn by the hearlng committee]; a rational .

. fact finder could draw them and so drawn they might

_ form the basis for a circumstantial case. against the

- Respondent's version of events. . But they are not - and
the committee makes.no claim that they are — compelled
by the documents. .Given that bar counsel has the
burden .of persuasion, -we .find the inferences inadequate
to discharge that burden."

.Board's Memorandum of~Opinion at 5, The board did not dlsturb :
lany credlbillty determlnatlons made by the hearlng commlttee

Rather, it determlned that the documentary evidence, standlng

C alone Wlthout any explanatory witness testimony, was not enough

'to prove by a preponderanCe of the evidence that the respondent




backedated the debt~for~equity transaction, andltherefore
.dismissed the'complainta | | '

I recognize that reasonable minds may differ regarding the
strength of.the inferences that are warranted by the documentary
evidence. Bar7counsel points to«corporate memoranda and letters
in the record,'dated'after June 30, l988, that contain references
to‘stock allocations and refer‘to-promissory notes equal:to thef'
‘amount}of‘deht involved in‘the debt—for—equity transaction; See,
e.g., Ex.. 70, 72,.73, 113. A fact finder reasonably could
.conclude, as did the hearing committee, that these documents
-referred to.the debt—for—equity transaction at issue, and that
_they would not have been written as they were if the debt-for-

equlty transaction concluded on June 20, 1988, as the respondent

claims it did.
The record, however, also 1ncludes documents that allow a

*,reasonable 1nferenCe that the transaction took' place before the

restralnlng order issued. .For example, thegrecord contains stock

.certlflcates, 51gned by the corporation's president, lndicating"
the transactlon occurred on .June 19 1988.% BSee, e.g., Ex. 59,
60, and 61, The record also contalns an oplnlon from.the

.'corporatlon s 1ndependent audltors that the corporatlon s 1987

‘ and 1988 flnan01al statements "present fairly the consolldated

3 The<corporation,president had died before the hearing,'and
could not testify concerning the accuracy of these documents.




financial position" of the corporation; the 1988 financial

" statement declares that the debt—for—equity.transection took

5place~in'June, 1988. Seé‘Ex 93, 'n 12, - A fact finder reasonably

may- conclude, as dld the board, .that these documents suggest that
back—datlng dld not take place, .and that the 1nference of back-

datlng from the documents. relled on by the hearlng committee is

. not strong enough, without w1tness testimony, .to satisfy bar

counsel' burden of proof by a preponderance of the ev1dence

'Because,the board's flndlng_ls entitled to great weight and is

.supported by substaritial evidence, I will not disturb it. See

Matter of Segal, supra at 364,

Conclusion. For the . reasons stated above, I affirm the

board's de0151on to: dlsmlss the petltlon agalnst the respondent
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