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2008: The Year in Ethics and Bar Discipline

by

Constance V. Vecchione, Bar Counsel

This column takes a second look at significant developments in ethics and bar discipline in

Massachusetts over the last twelve months.

Disciplinary Decisions

The full bench of the Supreme Judicial Court issued seven disciplinary decisions in 2008.

Approximately 170 additional decisions or orders were entered by either the single justices

or the Board of Bar Overseers. Several decisions by the Court and the Board were of

significant interest to the bar, either factually or legally.

Curry and Crossen

Of the full-bench decisions, the two that perhaps generated the most interest were the

companion cases of Matter of Kevin P. Curry, 450 Mass. 503 (2008) and Matter of Gary C.

Crossen, 450 Mass. 533 (2008). Curry held that disbarment was the appropriate sanction for

an attorney who, without any factual basis, persuaded dissatisfied litigants that a trial court

judge had “fixed” their case and developed and participated in an elaborate subterfuge to

obtain statements by the judge's law clerk intended to be used to discredit that judge in the

ongoing high-stakes civil case. In Crossen, the Court held that disbarment was also warranted

for another attorney’s participation in the same scheme by actions including taping of a sham

interview of the judge’s law clerk; attempting to threaten the law clerk into making

statements to discredit the judge; and falsely denying involvement in, or awareness of,

surveillance of the law clerk that the attorney had participated in arranging.

These cases are particularly noteworthy for their rejection of the attorneys’ arguments that

the deception of the law clerk was a permissible tactic akin to those used by government

investigators or discrimination testers. The SJC in both cases also reaffirmed that expert

testimony is not required in bar disciplinary proceedings to establish a rule violation or a

standard of care.
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• IN THE .MATTER OF AN ATTORNEY 

•. . . , . MEMORANDUM OF DECISION 

In June, 1988,. the respondent was general' counsel t o a 

c l o s e l y - h e l d - , family-owned .corporation i n which John, one of the 

founder's sons, was an o f f i c e r and d i r e c t o r and owned a m i n o r i t y 

share .of a l l i s s u e d s t o c k , On June 28, 1988, John and h i s wife' 

f i l e d - a - c o m p l a i n t f o r d i v o r c e . That same day, a'judge o f the 

Probate and.-Family Court i s s u e d a temporary r e s t r a i n i n g order 

p r o h i b i t i n g .John (and anyone a c t i n g i n p r i v y w i t h him) from 

• s e l l i n g , t r a n s f e r r i n g , a s s i g n i n g , or otherwise d i s p o s i n g of any 

i n t e r e s t i n any r e a l and p e r s o n a l p r o p e r t y .that John owned, and 

i n .any s-tock or s e c u r i t i e s s t a n d i n g i n h i s name'. 

In the f a l l . o f 1987,.Stephen, John's b r o t h e r and an o f f i c e r 

and . d i r e c t p r of • the -corporation, l e n t $49'6,, 945 t o the corpora-tioh 

i n r e t u r n f o r t.wo- promissory .notes .from the c o r p o r a t i o n . In. May, 

1988, John l e n t the' c o r p o r a t i o n $.250,000, and Stephen p r o v i d e d • 

John w i t h a-promissory note on b e h a l f of the c o r p o r a t i o n . John.. 

^ Because the r e c o r d - i n t h i s case i s impounded, and because 
I a f f i r m .the Board of Bar Overseers' d i s m i s s a l of the charges 
a g a i n s t t h e respondent, I ..do not i d e n t i f y t he respondent or the 
c o r p o r a t i o n f o r which he served a s•general c o u n s e l , and use. only 
the f,irst'names of .the .other i n d i v i d u a l s i n v o l v e d . 



then assigned the note to Stephen. With the assignment of t h i s 

note, the c o r p o r a t i o n owed Stephen $746,945, L a t e r , the 

c o r p o r a t i o n i s s u e d a d d i t i o n a l c o r p o r a t i o n shares, which i t s o l d 

to-Stephen i n r e t u r n f o r the-amount due on the promissory notes. 

The consequence of t h i s " d e b t - f o r - e q u i t y " t r a n s a c t i o n was t h a t -

John's e q u i t y i n t e r e s t i n , t h e corporation' was reduced to 

approximately nineteen,per cent, w h i l e Stephen's e q u i t y i n t e r e s t 

i n c r e a s e d . t o approximately s i x t y - o n e per cent. The i s s u e i n t h i s 

p roceeding i s the date of the " d e b t - f o r - e q u i t y " t r a n s a c t i o n : i f 

i t c l o s e d a f t e r the i ssuance-of the r e s t r a i n i n g o rder, i t 

•arguably w a s - i n - v i o l a t i o n of the order, •because i t d i l u t e d John's 

i n t e r e s t i n t h e . c o r p o r a t i o n . Bar counsel a l l e g e s t h a t the 

respondent, knowing of the r e s t r a i n i n g order, f r a u d u l e n t l y back

dated -the ."debt-for-equlty" t r a n s a c t i o n s and l i e d under oath 

concerning' them-. , 

On ' February , 8, -2010, !a hea r i n g committee found t h a t 

respondent f r a u d u l e n t l y back-dated these t r a n s a c t i o n s and gave 

f a l s e testimony under oath, and recommended a t h r e e - y e a r 

suspension.^. In a unanimous vote on October 18, 2010, the Board 

of Bar. Overseers ("board") dis m i s s e d the complaint. ,The board 

.. '•• ̂  Bar -counsel, a l s o ' a l l e g e d t h a t the respondent had committed, 
a f r a u d a g a i n s t the .Probate and Family Courts and r e p r e s e n t e d 
c o n f l i c t i n g i n t e r e s t s , because he served as g e n e r a l c o u n s e l t o 
the c o r p o r a t i o n w h i l e i n i t i a l l y .rep.r-esenting John I n the d i v o r c e 
proceeding-. ' The- h e a r i n g . committee found i n f a v o r , of the 
respondent on these charges. 
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concluded t h a t , although a r a t i o n a l f a c t f i n d e r c o u l d reasonably 

-draw t h e . i n f e r e n c e s made by the hearing committee, bar counsel ' 

d i d not meet her burden of p r o v i n g the respondent's a l l e g e d 

misconduct by a preponderance of the evidence. Bar counsel 

appeals the d i s m i i s s a l by the board. Because the board's 

d e t e r m i n a t i o n i s supported.by s u b s t a n t i a l evidence, I ' a f f i r m the. 

. board's d i s m i s s a l . • • 

Standard' of review. "In a l l d i s c i p l i n a r y proceedings Bar 

Counsel s h a l l have the burden^of proof by a preponderance of the 

evidence." .Rules of the Board.of Bar.Overseers § 3.28. The 

board reviews, and may r e v i s e , the f i n d i n g s of f a c t , c o n c l u s i o n s 

of law, and recommendations of the hearing committee, "paying due 

resp.ect" to the r o l e of -the h e a r i n g committee "as the s o l e judge 

•of.the c r e d i b i l i t y . o f . t h e testimony presented a t the h e a r i n g . " 

S. J.C. ,Rule 4:01, § 8 (.5) (a). " [T]^he.,findings and. 

recommendations of the .board, though not b i n d i n g on [the Supreme 

J u d i c i a l C o u r t ] , are e n t i t l e d t o great weight." In r e Lupo,- 447 

Mass. 345, 3S-6 (2007), q u o t i n g Matter of H i s s . 368 Mass. 447, 461 

(1975). Accord In re Murray. 455 Mass. 872, 879 (2010). Where 

bar c o u n s e l , as..here, o b j e c t s t o the formal p r o c e e d i n g c o n c l u d i n g 

by dismissal., the c o u r t a-ccepts s u b s i d i a r y f a c t s found by the 

board if- they, are supported by s u b s t a n t i a l evidence i n the 

r e c o r d . S.J.C. .Rule 4:01, § 8 (6); In re Murray, supra. "[A]s 

l o n g as -there i s s u b s t a n t i a l .evidence, we do not d i s t u r b the 
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board's f i n d i n g , • even if.we would have come t o a d i f f e r e n t 

c o n c l u s i o n i f c o n s i d e r i n g the matter de novo." I d . , q u o t i n g 

Matter of S e a a l . 430. Mass. 359, 364 (1999)-. • " ^ S u b s t a n t i a l 

evidence' means such evidence as a reasonable mind might accept 

as adequate t o support a• c o n c l u s i o n ; "• Id. a t 364, qu o t i n g G. L. 

c. 30A, § 1 ( 6 ) . 

... D i s c u s s i o n . A f t e r reviewing the r e c o r d , I f i n d s u b s t a n t i a l 

evidence t o , support -the board's d i s m i s s a l . At the h e a r i n g , bar 

. .counsel d i d not c a l l any witnesses but i n s t e a d o f f e r e d i n 

evidence the many • documents ..that she contended demonstrated t h a t 

• the respondent.had p a r t i c i p a t e d i n the bac k - d a t i n g of the 

. t r a n s a c t i o n a l documents and then l i e d about the b a c k - d a t i n g . 

. Only the respondent c a l l e d witnesses t o t e s t i f y . The board 

• s t a t e d : 

"We do. n o t ' t a k e i s s u e w i t h the^ l o g i t i m a c y . of [the 
i n f e r e n c e s drawn by the he a r i n g committee]; a r a t i o n a l . 

. f a c t f i n d e r c o u l d draw them and so drawn they might 
,. form the b a s i s .for a c i r c u m s t a n t i a l case a g a i n s t the 

. Respondent's v e r s i o n of events. • But they are not - and 
the committee makes.no c l a i m t h a t they are - compelled' 
by the documents.. .Given t h a t bar. counsel has the 
•burden of p e r s u a s i o n , w.e f i n d the i n f e r e n c e s inadequate 
t o d i s c h a r g e t h a t burden." 

.Board's Memorandum of Opinion at 5. The board d i d not d i s t u r b ' 

any c r e d i b i l i t y d e t e r m i n a t i o n s made by the h e a r i n g committee. 

Rather, i t determined t h a t the documentary evidence, s.tanding 

aione withpu-t any e x p l a n a t o r y witness testimony, was not enough 

• to. prove by a preponderance of the evidence t h a t the •responden,t 
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back-dated the debt-^for-equity t r a n s a c t i o n , and t h e r e f o r e 

d i s m i s s e d the complaint. 

I recognize t h a t reasonable minds may d i f f e r r e g a r d i n g the 

s t r e n g t h of .the i n f e r e n c e s t h a t are warranted by the documentary 

evidence. Bar -counsel p o i n t s t o . c o r p o r a t e memoranda and l e t t e r s 

i n the r e c o r d , d a t e d - a f t e r June 30, 1988, t h a t c o n t a i n r e f e r e n c e s 

t o . s t o c k a l l o c a t i o n s and r e f e r t o promissory notes equal t o the• 

. amount;. of-debt Involved i n the debt-f o r - e q u i t y t r a n s a c t i o n . See, 

e.g. , ;Bx.- 70, 72, ; 73, 113. A f a c t f i n d e r reasonably c o u l d • 

.conclude, as d i d the h e a r i n g committee, t h a t these•documents 

- r e f e r r e d t o . t h e d e b t - f o r - e q u i t y t r a n s a c t i o n at i s s u e , .and t h a t 

.they would not have-been.written as they were . i f the .debt-for-

e q u i t y t r a n s a c t i o n concluded on June 20, 1988, as the respondent 

c l a i m s i t did-. 

.The r e c o r d , however, a l s o incl^ude-s documents t h a t allow' a 

r e a s o n a b l e . i n f e r e n c e t h a t the t r a n s a c t i o n took p l a c e before the 

r e s t r a i n i n g order i s s u e d . .For example, t h e - r e c o r d c o n t a i n s s t o c k 

c e r t i f i c a t e s , .signed by the c o r p o r a t i o n ' s p r e s i d e n t , . i n d i c a t i n g 

the t r a n s a c t i o n - o c c u r r e d on.June 19, 1988.^ See, e.g., Ex. 59, 

60, and 61. The r e c o r d a l s o c o n t a i n s an o p i n i o n from the -

corporation'-s independent a u d i t o r s t h a t the co'rporation' s 1987 

and 1988 f i n a n c i a l . statements 'Ipresent f a i r l y t h e c o n s o l i d a t e d 

The c o r p o r a t i o n p r e s i d e n t had d i e d b e f o r e the h e a r i n g , and 
c o u l d not t e s t i f y , c o n c e r n i n g the accuracy of these documents. 

' • ' .' •- 5 • • ' •• 



f i n a n c i a l p o s i t i o n " of the c o r p o r a t i o n ; the 1988 f i n a n c i a l 

statement d e c l a r e s t h a t the d e b t - f o r - e q u i t y t r a n s a c t i o n took 

.place in'June, 1988. See Ex. 93, n . l 2 . A f a c t f i n d e r r e a s o n a b l y 

may conclude, as d i d the board,-that these documents suggest t h a t 

b a c k - d a t i n g .did not take place,. ..and t h a t the i n f e r e n c e of back

d a t i n g from the documents,, r e l i e d on by the h e a r i n g committee i s 

not s t r o n g enough, without witness testimony, .to s a t i s f y bar 

couhs'el's • bur-den of proof by . a preponderance of the evidence. 

Because,the board's f i n d i n g . i s e n t i t l e d t o great weight and i s 

,supported.by s u b s t a n t i a l evidence, I w i l l not d i s t u r b i t . See 

Matter o f Segal, ' supra at 3-64 . 

Co n c l u s i o n . For th^.reasons s t a t e d above, I a f f i r m the 

board'..s. d e c i s i o n t o - d i s m i s s the p e t i t i o n a g a i n s t the respondent. 

• ' ^ y;L^ 
. . • Ralph* Cants ' 

A s s o c i a t e J u s t i c e 
E ntered: May'2,-20.11.'' • 
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