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2008: The Year in Ethics and Bar Discipline

by

Constance V. Vecchione, Bar Counsel

This column takes a second look at significant developments in ethics and bar discipline in

Massachusetts over the last twelve months.

Disciplinary Decisions

The full bench of the Supreme Judicial Court issued seven disciplinary decisions in 2008.

Approximately 170 additional decisions or orders were entered by either the single justices

or the Board of Bar Overseers. Several decisions by the Court and the Board were of

significant interest to the bar, either factually or legally.

Curry and Crossen

Of the full-bench decisions, the two that perhaps generated the most interest were the

companion cases of Matter of Kevin P. Curry, 450 Mass. 503 (2008) and Matter of Gary C.

Crossen, 450 Mass. 533 (2008). Curry held that disbarment was the appropriate sanction for

an attorney who, without any factual basis, persuaded dissatisfied litigants that a trial court

judge had “fixed” their case and developed and participated in an elaborate subterfuge to

obtain statements by the judge's law clerk intended to be used to discredit that judge in the

ongoing high-stakes civil case. In Crossen, the Court held that disbarment was also warranted

for another attorney’s participation in the same scheme by actions including taping of a sham

interview of the judge’s law clerk; attempting to threaten the law clerk into making

statements to discredit the judge; and falsely denying involvement in, or awareness of,

surveillance of the law clerk that the attorney had participated in arranging.

These cases are particularly noteworthy for their rejection of the attorneys’ arguments that

the deception of the law clerk was a permissible tactic akin to those used by government

investigators or discrimination testers. The SJC in both cases also reaffirmed that expert

testimony is not required in bar disciplinary proceedings to establish a rule violation or a

standard of care.

IN RE:  RICHARD S. WEISS  

NO. BD-2011-004 

S.J.C. Order of Term Suspension entered by Justice Cordy on April 20, 2011, with 
an effective date of May 20, 2011.1 

 
Page Down to View Memorandum of Decision 

                                                
1 The complete Order of the Court is available by contacting the Clerk of the Supreme Judicial Court for Suffolk 
County. 
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COMMONWEALTH OF MASSACHUSETTS 

SUFFOLK, SS.. SUPREME JUDICIAL -COURT 
FOR SUFFOLK COUNTY 
BD-2011-004 

IN RE: RICHARD WEISS 

MEMORANDUM OF DECISION 

An Information and a S t i p u l a t i o n of the p a r t i e s regarding 

the conduct of attorney R i c h a r d S. Weiss, which i n c l u d e d the 

j o i n t recommendation (unanimously accepted by. the Board of Bar 

overseers [board]), t h a t . a t t o r n e y Weiss be suspended from the 

p r a c t i c e of law f o r one year and one day,- has been f i l e d w i t h 

t h i s Court.^ Attorney Weiss has a l s o f i l e d a Motion to Dismiss 

t h e . P e t i t i o n f o r D i s c i p l i n e , on.grounds that he captions as res . 

j u d i c a t a , i n which he e s s e n t i a l l y argues that the conduct that 

l e d t o the f i l i n g of t h i s Information, m i r r o r s conduct examined 

i n a guardianship proceeding i n . the Probate and Family Court that 

was r e s o l v e d .by a judge a f t e r an i n v e s t i g a t i o n by a court-

appointed guardian ad l i t e m . ^ 

. - ^ R i c h a r d S. Weiss was represented i n the d i s c i p l i n a r y 
proceedings, and i n connection w i t h the execution of the 
S t i p u l a t i o n and agreed on recommendation. He i s appearing pro se 
i n t h i s Court. • 

^ As a r e s u l t of the proceeding i n the Probate and Family ̂  
Court, Weiss r e s i g n e d as guardian and was ordered t o pay c e r t a i n 
r e s t i t u t i o n t o a court-appointed successor guardian of the 
e s t a t e . 



While i t i s apparent that Weiss's conduct as a guardian 

comprises a s i g n i f i c a n t , p o r t i o n of the conduct subsequently . 

a l l e g e d i n the P e t i t i o n f o r D i s c i p l i n e (and agreed to i n the 

S t i p u l a t i o n ) to have been v i o l a t i v e of the Rules of P r o f e s s i o n a l 

Conduct, nothing bars bar counsel from b r i n g i n g a d i s c i p l i n a r y 

:proceeding on the b a s i s of t h a t conduct, and nothing bars t h i s 

c o u r t from imposing the d i s c i p l i n e recommended by the board as a 

r e s u l t of that d i s c i p l i n a r y proceeding. 

I t i s not- at a l l unusual t h a t a proceeding i n the t r i a l 

c o u r t r e v e a l s or uncovers p o t e n t i a l misconduct by an attorney 

which, on c o n c l u s i o n of the t r i a l proceeding, i s examined, and 

where app r o p r i a t e , pursued:in the attorney d i s c i p l i n a r y process. 

See, e.g.. Matter of Brauer, 452 Mass.. 56 (2008) {lawyer . 

precluded,from c h a l l e n g i n g f i n d i n g s made i n c i v i l l i t i g a t i o n , i n 

•subsequent bar d i s c i p l i n a r y proceedings, where those f i n d i n g s 

supported conclusions of r u l e v i o l a t i o n ) . Res j u d i c a t a does not 

apply. N e i t h e r bar counsel.nor the board was p a r t y to.the 

Probate Court proceeding (nor could they have been). Nor was the 

matter i t s e l f decided a d v e r s e l y t o e i t h e r . 
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For these reasons, the motion to dismiss i s denied, the 

S t i p u l a t i o n i s accepted, and the s a n c t i o n recommended by the 

board of suspension f o r one year and one day w i l l be ordered by 

the Court. 

Entered: A p r i l 20, 2011 




