
IN RE: MICHAEL J. LIVINGSTONE 

NO. BD-2011-005 

S.J.C. Judgment of Reinstatement entered by Justice Duffly on January 24, 2013.1 
 

Page Down to View Memorandum of Decision 
 

                                                
1 The complete Order of the Court is available by contacting the Clerk of the Supreme Judicial Court for Suffolk 
County.  
  

    

January 2009

2008: The Year in Ethics and Bar Discipline

by

Constance V. Vecchione, Bar Counsel

This column takes a second look at significant developments in ethics and bar discipline in

Massachusetts over the last twelve months.

Disciplinary Decisions

The full bench of the Supreme Judicial Court issued seven disciplinary decisions in 2008.

Approximately 170 additional decisions or orders were entered by either the single justices

or the Board of Bar Overseers. Several decisions by the Court and the Board were of

significant interest to the bar, either factually or legally.

Curry and Crossen

Of the full-bench decisions, the two that perhaps generated the most interest were the

companion cases of Matter of Kevin P. Curry, 450 Mass. 503 (2008) and Matter of Gary C.

Crossen, 450 Mass. 533 (2008). Curry held that disbarment was the appropriate sanction for

an attorney who, without any factual basis, persuaded dissatisfied litigants that a trial court

judge had “fixed” their case and developed and participated in an elaborate subterfuge to

obtain statements by the judge's law clerk intended to be used to discredit that judge in the

ongoing high-stakes civil case. In Crossen, the Court held that disbarment was also warranted

for another attorney’s participation in the same scheme by actions including taping of a sham

interview of the judge’s law clerk; attempting to threaten the law clerk into making

statements to discredit the judge; and falsely denying involvement in, or awareness of,

surveillance of the law clerk that the attorney had participated in arranging.

These cases are particularly noteworthy for their rejection of the attorneys’ arguments that

the deception of the law clerk was a permissible tactic akin to those used by government

investigators or discrimination testers. The SJC in both cases also reaffirmed that expert

testimony is not required in bar disciplinary proceedings to establish a rule violation or a

standard of care.
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MEMORANDUM OF DECISION 

The respondent seeks reinstatement to the bar of the 

Commonwealth f o l l o w i n g h i g d i s c i p l i n a r y suspension, Ih January, 

2011, the respondent s t i p u l a t e d to a d i s c i p l i n a r y s a n c t i o n of 

suspension from the p r a c t i c e of law i n the Commonwealth f o r a 

p e r i o d of one year,^ At t h a t time, the respondent was s e r v i n g as 

the- d i r e c t o r of m e d i c a l s e r v i c e s f o r the B r i s t o l County s h e r i f f ' s 

o f f i c e , f o l l o w i n g h i s 2008 r e s i g n a t i o n from the j u d i c i a r y of the 

Commonwealth, In May,. 2012., the respondent f i l e d an a p p l i c a t i o n 

f o r . automatic r e i n s t a t e m e n t pursuant- to S-. J.C, Rule 4:01, ^ 

•§ 18(1) (b)., accompanied by the r e q u i s i t e a f f i d a v i t of compliance 

and evidence of a p a s s i n g score'on the m u l t i - s t a t e p r o f e s s i o n a l 

r e s p o n s i b i l i t y examination,' Bar counsel o b j e c t e d t o the 

respondent's r e i n s t a t e m e n t , see S.J.-C, Rule 4:01, § 18(1) (c) ; and 

the matter came b e f o r e me "to determine i f the f i l i n g ' , of a 

^ At the h e a r i n g .before me,' the respondent's counsel-
acJcnowledged t h a t the one-year term of suspension was a s a n c t i o n 
n e g o t i a t e d w i t h bar c o u n s e l , p a - r t i c u l a r l y , from counsel's p o i n t 
of view, so t h a t -the respondent would not be r e q u i r e d to p e t i t i o n 
f o r formal r e i n s t a t e m e n t through proceedings' under S,J.-c; Rule 
4 ! 01, § 18 (4)', -• (5) , and (6) , 
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p e t i t i o n . f o r r e i n s t a t e m e n t , " S.J.,C, Rule 4 ! 0 l , § 18(4), .and -"a 

reinsta t e m e n t h e a r i n g , " S.J.'C' Rule 4:01, § 18(5), was necessafy, 

Background. I n August, .2.011, the B r i s t o l County s h e r i f f ' s 

o f f i c e f i l e d an i n t e r n a l " n o t i c e of d i s c i p l i n e / t e r m i n a t i o n 

h e a r i n g " of the respondent, w i t h a hearing scheduled f o r 

September, 2011.^ Immediately p r i o r to'the date of the scheduled 

h e a r i n g , the respondent r e s i g n e d from h i s p o s i t i o n w i t h the 

B r i s t o l County, s h e r i f f ' s o f f i c e , and'the h e a r i n g d i d not take, 

p l a c e , • • • 

Based on those f a c t s i n the documents r e l a t i v e to the 

B r i s t o l C o u n t y • s h e r i f f ' s o f f i c e ' s i n t e r n a l charges which are 

u n d i s p u t e d . ( i n the absence of a hearing, the o n l y . f a c t s upon 

which bar c o u n s e l may r e l y ) , bar counsel determ.ined t h a t the • 

matter d i d not warrant a d d i t i o n a l d i s c i p l i n a r y proceedings by the 

Board of Bar Overseers (board) ,̂  Nonetheless, i n her June, 2012, 

response t o the respondent's- a p p l i c a t i o n f o r reinstatement ,• bar 

counsel p r o v i d e d n o t i c e of t h e ' i n t e r n a l proceedings i r i the 

^ The charges c o n t a i n e d i n the i n t e r n a l d i s c i p l i n a r y 
complaint, s h e r i f f ' s o f f i c e documents r e l a t i v e t o those 
a l l e g a t i o n s , and correspondence from the respondent concerning 
the circumstances 'of the a l l e g a t i o n s ' , have,, been tH'ed' With t h i s ' 
c o u r t , and bar counsel's.motion,to impound those documents, . 
. j o i n e d by the respondent, has been'allowed, 

^ Bar .counsel made no s i m i l a r a.ssertion concerning the • 
d i s p u t e d f a c t s a l l e g e d i n the " n o t i c e of d i s c i p l i n e / t e r m i n a t i o n 
h e a r i n g " complaint, but s t a t e d - r e p e a t e d l y d u r i n g the hearing 
b e f o r e 'me t h a t she d i d . not b e l i e v e , given, the a v a i l a b l e record, 
t h a t she would be a b l e t o prove tho'se'facts w i t h the s u f f i c i e n c y 
r e q u i r e d t o meet the s t a n d a r d of a bar d i s c i p l i n e proceeding. 
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s h e r i f f ' s o f f i c e , and sought t h i s c o u r t ' s d e t e r m i n a t i o n whether 

the respondent's a p p l i c a t i o n f o r r einstatement t h e r e f o r e should 

be remanded f o r f o r m a l reinstatement•proceedings before the 

board, see S.J.C, Rule 4;01, § 1 8 , r i ) ' ( G ) , 18(5) and (6), and; i f 

so, whether the respondent should be r e q u i r e d t o complete a 

formal. p e t i t i o n f o r reinstatement pursuant t o S.J.C. Rule 4.; 01, § 

18(4)'.'. 

On J u l y 23, 2012, I conducted a'hearing on bar counsel's 

motion. At that' h e a r i n g , bar counsel -stated' t h a t the respondent 

had admitted t o c e r t a i n f a c t s a l l e g e d .in the s h e r i f f ' s i n t e r n a l 

d i s c i p l i n a r y c o m p l a i n t , but t h a t , i n any formal reinstatement 

proceeding, she d i d not b e l i e v e ' t h a t she "'would be able to prove 

other, d i s p u t e d f a c t s s u f f i c i e n t to warrant a d d i t i o n a l bar 

d i s c i p l i n a r y p r o c e e d i n g s . Thus, she no l o n g e r sought a formal 

r e i n s t a t e m e n t p r o c e e d i n g , Instead, bar counsel sought "guidance", 

from the c o u r t c o n c e r n i n g whether a fprmal reinstatement 

proceeding was necessary. • ' • 

Bar counsel p o i n t e d . o u t that even the conduct u n d e r l y i n g the 

s h e r i f f ' s i n v e s t i g a t i o n to which the respondent d i d admit 

evidenced a " l a c k of judgment," " r e s u l t - o r i e n t e d bl-inders, " .and 

the type qf t h i n k i n g " t h a t - g o t him i n t o t r o u b l e i n the f i r s t 

p l a c e , " While s h a r i n g the c o u r t ' s concerns r e g a r d i n g a p o s s i b l e 

r e f l e c t i o n on the respondent's moral c h a r a c t e r , 'bar counsel noted 

a l s o t h a t . t h e a d d i t i o n a l p e r i o d of suspension n e c e s s a r i l y imposed 
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as a r e s u l t of the proceedings i n o p p o s i t i o n t o automatic' 

r e i n s t a t e m e n t might have addressed some of those concerns. ' Bar. 

counsel's i n v e s t i g a t i o n had suggested t h a t the respondent's 

admitted conduct d i d not r e f l e c t s u f f i c i e n t i y on h i s c h a r a c t e r 

and f i t n e s s t o r e q u i r e ,a reinstatement h e a r i n g , ^ 

The respondent's counsel conceded at the h e a r i n g before me 

t h a t the respondent used "bad judgment" i n the a c t i o n s which he, 

admits u n d e r t a k i n g ' a t the S h e r i f f ' s o f f i c e . Counsel argued that 

c e r t a i n o t h e r a c t i o n s mentioned i n the i n t e r n a l d i s c i p l i n a r y 

documents were undertaken by t h i r d p a r t i e s , on t h e i r own . . 

i n i t i a t i v e - ( a l b e i t at the behest of the respondent), and•that the 

respondent.'.s a c t i o n s were "understandable," When questioned by 

the c o u r t , the respondent's counsel conceded a l s o t h a t , among 

o t h e r t h i n g s , the respondent had been " l e s s than candid" w i t h h i s 

own supervisor., '. , ' _ 

The respondent's counsel argued a g a i n s t remanding thq matter, 

f o r a formal r e i n s t a t e m e n t h e a r i n g , m a i n t a i n i n g t h a f such a 

h e a r i n g would e f f e c t i v e l y add another year t o the respondent's 

suspension because of the time r e q u i r e d t o conduct the 

i n v e s t i g a t i o n and the h e a r i n g . The respondent's counsel claimed 

a l s o t h a t , even i f bar counsel- were able to prove some of the 

d i s p u t e d conduct, t h e r e was' "not enough" there to r e s u l t i n 



another year of suspension; l i k e l y the p r a c t i c a l r e s u l t of 

r e q u i r i n g a r e i n s t a t e m e n t hearing.^ The respondent's counsel 

argued a l s o t h a t the•reppohdent had a l r e a d y been " e f f e c t i v e l y " 

suspended' f o r f o u r y e a r s , s i n c e counsel had recommended tp the 

respondent, a f t e r h i s r e s i g n a t i o n from the bench,.that the 

respondent no't p r a c t i c e law.', and the respondent had not done'so, 

Counsel c l a i m e d thus t h a t remand f o r reinstaitement p'roceedings, 

would r e s u l t i n , ' e f f e c t i v e l y , a f i v e - y e a r suspension. 

D i s c u s s i o n . When a p p l y i n g f o r reinstatement as the 

respondent would be r e q u i r e d to do i n conjunction' w i t h formal 

r e i n s t a t e m e n t proceedings pursuant' to S . J , C ,. Rule 4; 01, § 18(5), 

a suspended a t t o r n e y bears the burden of showing t h a t the 

a t t o r n e y "has the moral q u a l i f i c a t i o n s , competency and -learning 

i n law r e q u i r e d f o r • a d m i s s i o n t o p r a c t i c e law i n t h i s 

Commonwealth, and t h a t h i s or her resumption of the, p r a c t i c e of 

The respondent's counsel a s s e r t e d , i n t e r a l i a , t h a t bar. 
c o u n s e l wou'ld "have t r o u b l e e s t a b l i s h i n g these [disputed] • 
f a c t s -- hard t o e s t a b l i s h at a h e a r i n g " ; t h a t i f ba,r counsel, 
who i s ve-ry experienced', d i d not t h i n k ' the f a c t s c o u l d be 
e s t a b l i s h e d at a d i s c i p l i n a r y h e a r i n g , she was l i k e l y c o r r e c t and 
f u r t h e r . i n v e s ' t i g a t i o n would serve no u s e f u l purpose;. t h a t even i f 
"these t h i n g s dould be e s t a b l i s h e d , should i t be t e s t e d through 
f u r t h e r i n v e s t i g a t i o n ? " ; t h a t there was a "very lim'it'.ed area .that 
'she [bar counsel] , could! go i n and prove -- she would hot be a b l e 
to prove o t h e r a n c i l l a r y f a c t s " ; ' and t h a t , a t a -reinstatement" 
h e a r i n g , bar counsel would not be. t r y i n g ' t o prove the " t h i n g s up 
f o r grabs," so t h a t the respondent's counsel .would have l e s s t o 
defend, - • • . ' 

5 I t appears.that i t i s ' u n l i k e l y t h a t . t e s t i m o n y from a 
number of the p a r t i c i p a n t s would be', a v a i l a b l e - i n any f u t u r e 
d i s c i p l i n a r y or r e i n s t a t e m e n t proceeding; 



law w i l l not be • d e t r i m e n t a l • t o - the i n t e g r i t y and standing of - the 

bar,'the a d m i n i s t r a t i o n of j u s t i c e , or the p u b l i c i n t e r e s t , " 

S, J,C, Rule 4 : 01, §• 18 (5) •, ' . 

By s t i p u l a t i n g t o an agreed-upon s a n c t i o n of one year, a day 

l e s s than the s a n c t i o n that'would have r e q u i r e d such formal 

r e i n s t a t e m e n t p r o c e e d i n g s , .bar counsel thereby i n d i c a t e d her 

c o n c l u s i o n that' no such -formal reinstatement proceeding was 

necessary to p r o t e c t the p u b l i c , and that a one-year p e r i o d of 

suspension was an a p p r o p r i a t e s a n c t i o n f o r the respondent's 

misconduct. A f t e r i n v e s t i g a t i o n and c a r e f u l c o n s i d e r a t i o n of the 

f a c t s , ,admitted''and d i s p u t e d , i n the B r i s t o l County s h e r i f f ' s 

o f f i c e i n t e r n a l d i s c i p l i n a r y proceedings., bar counsel came to the 

c o n c l u s i o n t h a t , t h e respondent's undisputed a c t i o n s in' t h a t 

matter d i d not support i n i t i a t i o n of d i s c i p l i n a r y proceedings, 

and d i d not r e f l e c t s u f f i c i e n t l y on h i s c h a r a c t e r and f i t n e s s so 

as t o 'require a r e i n s t a t e m e n t h e a r i n g , ' Subsequent t o the hearing 

b e f o r e me, bar c o u n s e l now s t a t e s t h a t , "at t h i s time," she does 

not o b j e c t t.o th'e respondent's reinstatement. 

Although "not b i n d i n g on t h i s court, the f i n d i n g s and 

recommendations of the board are e n t i t l e d t o great .weight," .-

.Matter of W a i n r i a h t , 448'.Mass. 378, 384 (2007), quoting- Matter of 

Fordham, 432 Mass, 481,, 487 .(1996), c e r t , denied, 519 U.S. 114.9 

(199'7j,' The c o u r t l o o k s t o "the board's recommendation, i t s 

experience, .and i t s e x p e r t i s e to . . . dispose of d i s c i p l i n a r y 
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matters u n i f o r m l y . " M a t t e r of- Daniels,.442 Mass,'1037, 1038 

(2904),, c i t i n g M a t t e r of Eisenhauer, -426 Mass,- 448, 455, c e r t , 

denied, 524 0,3. 919 (1998) , The "court i s not bound by the 

recommendations of e i t h e r the [b]card or [b]ar [c]ounsei. 

N e v e r t h e l e s s , we g i v e " s u b s t a n t i a l deference to t h e i r 

recommendations," M a t t e r of A l t e r , 389 Mass. 153, 156 (1983), 

See-Matter.of O r f a n e l l o , 411 Mass, 551, 558 (1992), 

While the respondent's conceded "bad judgment" i s of some 

concern,^ i n the absence of any pending d i s c i p l i n a r y proceeding, 

g i v e n the e x t e n s i o n of the respondent's suspension d u r i n g the 

pendency of these proceedings, see Matter of D a n i e l s , supra, and 

g i v e n bar c o u n s e l ' s r e p r e s e n t a t i o n s at the h e a r i n g before me, I 

am c o n s t r a i n e d t o agree t h a t a formal r e i n s t a t e m e n t hearing would 

serve no u s e f u l purpose. This i s , however, a c l o s e c a l l . I dp 

not agree w i t h the respondent's counsel's m i n i m i z a t i o n of the -

acknowledged events a t the B r i s t o l ' C o u n t y s h e r i f f ' s o f f i c e , and,-

had the d i s p u t e d eveints been -established, my d e c i s i o n here would • 

undoubtedly be d i f f e r e n t . Even given the admitted conduct, 

s t a n d i n g alone, I note t h a t a s a n c t i o n of a year's suspension 

c o u l d have been a p p r o p r i a t e , and, i n recommending an .appropriate 

s a n c t i o n , the board would, h'ave had to t.ake i n t o account the 

^ I note a l s o t h a t , a c c o r d i n g t o the r e p r e s e n t a t i o n s i n the 
impounded documents, the respondent's a c t i o n s l e a d i n g to the 
' i n t e r n a l ' charges a t the' B r i s t o l County s h e r i f f ' s o f f i c e were 
undertaken, a t l e a s t i n p a r t , i n a misguided e f f o r t t o a s s i s t a 
t h i r d p a r t y , 
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agg r a v a t i n g f a c t o r o f • t h e respondent's p r i o r misconduct, 

Moreover., I do not accept the respondent''s counsel-'a 

c h a r a c t e r i z a t i o n of the respondent's p r o f e s s i o n a l a c t i v i t i e s 

s i n c e h i s " ' r e s i g n a t i o n from the bench as " e f f e c t i v e l y " a four-year 

d i s c i p l i n a r y suspension. Nonetheless, I note, i n t h a t regard, 

t h a t the primary f a c t o r f o r a c o u r t ' s c o n s i d e r a t i o n i n any.bar 

d i s c i p l i n e p r o c e e d i n g i s "the e f f e c t upon, and. p e r c e p t i o n .of,, the 

p u b l i c and the bar," Matter of A l t e r , supra, 

.In Matter of D a n i e l s , supra, the board, r e v e r s i n g the 

recommendation of a-hearing committee, recommended against the 

r e i n s t a t e m e n t of an- a t t o r n e y who had .been suspended from the 

p r a c t i c e of law. f o r t h r e e years on the ground- t h a t the attorney's 

" l a p s e i n judgment" i n engaging i n conduct which might be viewed 

as having engaged i n the p r a c t i c e . o f law w h i l e suspended showed 

t h a t the a t t o r n e y had not e s t a b l i s h e d the r e q u i s i t e "moral 

q u a l i f i c a t i o n s t o resume p r a c t i c e , " Matter of D a n i e l s , supra at 

1037, The s i n g l e . j u s t i c e adopted'the board's recommendation, but 

the' f u l l c p u r t determined t h a t the a t t o r n e y - should be reinstated,. 

'In d e c i d i n g t h a t r e i n s t a t e m e n t was a p p r o p r i a t e , the court d i d not 

r e s o l v e whether the attorney.had indeed engaged i n . t h e p r a c t i c e 

of law w h i l e suspended. 'Instead, the court.observed that the 

a d d i t i o n a l p e r i o d of -the a t t o r n e y ' s suspension, which had by then 

"continued i n e f f e c t for. two years beyond" the date on which the 

h e a r i n g committee i n i t i a l l y recommended r e i n s t a t e m e n t , was longer 
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than any s a n c t i o n which l i k e l y would have been imposed f o r the-

a t t o r n e y ' s "misjudgment." The. c o u r t noted a l s o t h a t bar counsel 

would not, a t t h a t ' p o i n t , have o b j e c t e d to the a t t o r n e y ' s 

r e i n s t a t e m e n t on t h a t ground,' . . 

While the conduct at i s s u e i n Matter of D a n i e l s , supra., was ' 

d i s t i n c t from the conduct i n q u e s t i o n here, i n each instance the 

suspended a t t o r n e y ' s conduct c o u l d be seen, a t l e a s t t o some 

ex t e n t , as the product of the a t t o r n e y ' s " i l l - a d v i s e d , i f .well-

i n t e n t i o n e d , acquiescence t o the request of [a] good f r i e n d , " 

I d , a t 1038. Given t h i s , and i n the absence of an o b j e c t i o n by 

bar counsel t o the respondent's r e i n s t a t e m e n t , . ! conclude that a 

re i n s t a t e m e n t h e a r i n g i'S not necessary 'to p r o t e c t , the public' 

i n t e r e s t , ' . ' ' ' • • 

, An order s h a l l ' e n t e r a l l o w i n g the'respondent's a p p l i c a t i o n , 

f o r - r e i n s t a t e m e n t t o the p r a c t i c e of law i n the Commonwealth. 

' . ' .By the Court, 

Entered: January ,' 2013 

•• .''The court' considered,' and r e j e c t e d , o t h e r 'grounds ou which 
bar c o u n s e l ' d i d o b j e c t t o the- re i n s t a t e m e n t , ' • 


