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S.J.C. Judgment Accepting Affidavit of Resignation As A Disciplinary Sanction entered 
by Justice Botsford on June 7, 2011, with an effective date of July 7, 2011.1 

 
SUMMARY2 

Bar counsel filed a petition for discipline against the respondent on August 31, 2010.  
On January 14, 2011, the respondent submitted to the Board of Bar Overseers an affidavit of 
resignation from the practice of law pursuant to S.J.C. Rule 4:01, §15.  In his affidavit, the 
respondent admitted that the following material facts and disciplinary rule violations set forth 
in the petition could be established by a preponderance of the evidence. 

In October of 2004, the respondent filed a Chapter 11 petition for bankruptcy with the 
Massachusetts District of the United States Bankruptcy Court on behalf of a client.  After the 
court granted the trustee’s motion to dismiss in February of 2005, the court ordered the 
respondent to appear personally and show cause as to why sanctions should not be imposed 
upon him for filing the case in a court where venue appeared to be facially improper.  The 
respondent failed, without good cause, to appear for the show cause hearing on the originally 
scheduled date and a subsequent date.  The court issued a warrant for the respondent’s arrest. 
After the respondent was arrested and taken before the court, he was sanctioned $500 for 
failure to appear at the show cause hearings and $250 for the frivolous filing of a case with 
no arguable venue. 

The respondent’s frivolous filing of a case with no arguable venue was in violation of 
Mass. R. Prof. C. 3.1 and 8.4(d) and (h).  His failure to obey an order of the court, causing 
the court to have him arrested, was in violation of Mass. R. Prof. C. 3.4(c) and 8.4(d) and (h). 

In four bankruptcy matters filed by the respondent in 2007 and 2008, the respondent 
repeatedly failed to file required documents by court-ordered deadlines and failed to appear 
at a number of scheduled hearings.  As a result, each of the four matters were dismissed by 
the court.  Three of the matters were subsequently re-opened with the assistance of successor 
counsel. 

In April of 2008, the court scheduled a hearing in one of the above matters for May 6.  
Noting that the respondent, a sole practitioner, had requested continuances in a number of 
cases because of health issues, the court’s order stated that the matter was continued “to give 
Counsel the opportunity to make arrangements for substitute counsel to properly represent 
his clients on these matters as well as on other matters arising in Counsel’s other cases.” 

On May 6, 2008, the respondent failed to appear and the matter was continued until 
May 27, 2008.  The court ordered the respondent to appear personally on that date and show 
cause why he should not be required to disgorge his fees or be subject to other sanctions for 
failing to appear at the hearing. 

On May 27, 2008, the respondent appeared before the court and represented that he 
did not attend the May 6th hearing because he was in Florida on that date and was unaware 
that a hearing had been scheduled.  The court ordered the respondent to file a written 
coverage plan for his practice within fourteen days.  No action was taken on the order to 
show cause. 

                                                
1 The complete Order of the Court is available by contacting the Clerk of the Supreme Judicial Court for Suffolk 
County. 
2   Compiled by the Board of Bar Overseers based on the record filed with the Supreme Judicial Court. 
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This column takes a second look at significant developments in ethics and bar discipline in

Massachusetts over the last twelve months.

Disciplinary Decisions

The full bench of the Supreme Judicial Court issued seven disciplinary decisions in 2008.

Approximately 170 additional decisions or orders were entered by either the single justices

or the Board of Bar Overseers. Several decisions by the Court and the Board were of

significant interest to the bar, either factually or legally.

Curry and Crossen

Of the full-bench decisions, the two that perhaps generated the most interest were the

companion cases of Matter of Kevin P. Curry, 450 Mass. 503 (2008) and Matter of Gary C.

Crossen, 450 Mass. 533 (2008). Curry held that disbarment was the appropriate sanction for

an attorney who, without any factual basis, persuaded dissatisfied litigants that a trial court

judge had “fixed” their case and developed and participated in an elaborate subterfuge to

obtain statements by the judge's law clerk intended to be used to discredit that judge in the

ongoing high-stakes civil case. In Crossen, the Court held that disbarment was also warranted

for another attorney’s participation in the same scheme by actions including taping of a sham

interview of the judge’s law clerk; attempting to threaten the law clerk into making

statements to discredit the judge; and falsely denying involvement in, or awareness of,

surveillance of the law clerk that the attorney had participated in arranging.

These cases are particularly noteworthy for their rejection of the attorneys’ arguments that

the deception of the law clerk was a permissible tactic akin to those used by government

investigators or discrimination testers. The SJC in both cases also reaffirmed that expert

testimony is not required in bar disciplinary proceedings to establish a rule violation or a

standard of care.



The respondent failed, without good cause, to file a plan as ordered by the court.  On 
June 24, 2008, the court ordered the respondent to appear on July 22, 2008, to show cause 
why he should not be sanctioned for failure to file a written coverage plan as ordered by the 
court.  On July 22, 2008, the respondent failed, without good cause, to appear at the show 
cause hearing. 

The respondent’s failure to diligently represent his clients in the above four matters, 
causing their cases to be dismissed, was in violation of Mass. R. Prof. C. 1.3 and 8.4(d) and 
(h).  The respondent’s failure to obey court orders was in violation of Mass. R. Prof. C. 
3.4(c) and 8.4(d) and (h). 

In a sixth bankruptcy matter, the respondent filed a Chapter 7 petition on behalf of a 
client in December of 2008.  The court issued an order for the respondent to update the 
petition by filing the debtor’s certificate of credit counseling by January 20, 2009.  On 
February 5, 2009, the court dismissed the case due to the failure of the respondent to file the 
debtor’s certificate of credit counseling.  On February 19, 2009, a certificate of credit 
counseling was filed for Baker with the court.  On April 24, 2009, the court vacated the order 
dismissing the case and reinstated the case. 

The respondent’s failure to diligently represent his client, causing his case to be 
dismissed, was in violation of Mass. R. Prof. C. 1.3 and 8.4(d) and (h).  His failure to obey a 
court order was in violation of Mass. R. Prof. C. 3.4(c) and 8.4(d) and (h). 

On February 14, 2011, the board voted to recommend that the Supreme Judicial Court 
accept the respondent’s affidavit of resignation as a disciplinary sanction.  On June 7, 2011, 
the Supreme Judicial Court for Suffolk County entered a judgment accepting the 
respondent’s resignation as a disciplinary sanction and striking the respondent’s name from 
the roll of attorneys. 


