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2008: The Year in Ethics and Bar Discipline

by

Constance V. Vecchione, Bar Counsel

This column takes a second look at significant developments in ethics and bar discipline in

Massachusetts over the last twelve months.

Disciplinary Decisions

The full bench of the Supreme Judicial Court issued seven disciplinary decisions in 2008.

Approximately 170 additional decisions or orders were entered by either the single justices

or the Board of Bar Overseers. Several decisions by the Court and the Board were of

significant interest to the bar, either factually or legally.

Curry and Crossen

Of the full-bench decisions, the two that perhaps generated the most interest were the

companion cases of Matter of Kevin P. Curry, 450 Mass. 503 (2008) and Matter of Gary C.

Crossen, 450 Mass. 533 (2008). Curry held that disbarment was the appropriate sanction for

an attorney who, without any factual basis, persuaded dissatisfied litigants that a trial court

judge had “fixed” their case and developed and participated in an elaborate subterfuge to

obtain statements by the judge's law clerk intended to be used to discredit that judge in the

ongoing high-stakes civil case. In Crossen, the Court held that disbarment was also warranted

for another attorney’s participation in the same scheme by actions including taping of a sham

interview of the judge’s law clerk; attempting to threaten the law clerk into making

statements to discredit the judge; and falsely denying involvement in, or awareness of,

surveillance of the law clerk that the attorney had participated in arranging.

These cases are particularly noteworthy for their rejection of the attorneys’ arguments that

the deception of the law clerk was a permissible tactic akin to those used by government

investigators or discrimination testers. The SJC in both cases also reaffirmed that expert

testimony is not required in bar disciplinary proceedings to establish a rule violation or a

standard of care.
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IN RE: PAUL A. GARGANO 

MEMORANDUM OF DECISION 

On J u l y 6, 2011, I entered an order i n d e f i n i t e l y suspending 

Paul A. Gargano (respondent) from the p r a c t i c e of law,' which he 

has appealed to the f u l l court f o r review i n accordance w i t h the. 

M o d i f i e d Procedure f o r Appeals i n Bar D i s c i p l i n e Cases. 

Subsequently, the respondent f i l e d a motion captioned as a Motion 

f o r C l a r i f i c a t i o n , i n which he sought permission to continue 

r e p r e s e n t i n g current c l i e n t s ( i n which l i t i g a t i o n has been 

commenced) to the c o n c l u s i o n of t h e i r cases. Bar counsel opposed 

c o n t i n u i n g g e n e r a l l y the e f f e c t i v e date of the respondent's 

suspension u n t i l h i s pending cases have been t r i e d . 

A t e l e p h o n i c hearing was h e l d on J u l y 25, 2 011, i n which the 

respondent contended t h a t h i s c u r r e n t l i t i g a t i o n c l i e n t s would be 

harmed i f he had to withdraw from t h e i r cases because i t would be 

d i f f i c u l t i f not impossible to secure successor counsel f o r them, 

and, at l e a s t w i t h respect t o some, because of the h i s t o r y and 

complexity of t h e i r cases. F o l l o w i n g the hearing, the respondent 

submitted a l i s t and a b r i e f d e s c r i p t i o n of cases he i s handling 

pn b e h a l f of twenty-four c l i e n t s , f o r which he seeks a r e p r i e v e 
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from the order of suspension. 

I am not persuaded t h a t a blanket postponement of the 

e f f e c t i v e date of the respondent's suspension as to a l l of the 

cases brought on behalf of these c l i e n t s i s warranted. I am, 

however, cognizant of the d i f f i c u l t i e s that some of these c l i e n t s 

may have i n t i m e l y s e c u r i n g s u b s t i t u t e counsel. 

Consequently, I am modifying the order of i n d e f i n i t e 

suspension i n the f o l l o w i n g respects. F i r s t , the e f f e c t i v e date 

of the order of i n d e f i n i t e suspension s h a l l be extended an 

a d d i t i o n a l s i x t y days to a l l o w more time f o r the o r d e r l y t r a n s f e r 

of the respondent's c l i e n t s and t h e i r cases t o other counsel, 

and/or the winding up and completion of c l i e n t work i n progress. 

That i s , the e f f e c t i v e date of the suspension w i l l be n i n e t y days 

from the e n t r y of the o r i g i n a l order on J u l y 6,. 2011. A l l Of the 

other dates i n the order are a l s o extended s i x t y days. Second, 

i f there are t r u l y hardship cases amongst the' l i s t f i l e d w i t h the 

co u r t , t h a t i s , cases i n which, d e s p i t e best e f f o r t s , successor 

counsel cannot be obtained, and i n which the c l i e n t w i l l s u f f e r 

s i g n i f i c a n t and.imminent p r e j u d i c e i n matters^scheduled f o r t r i a l 

or d i s p o s i t i o n , I W i l l c o n s i d e r exempting those cases from the 

suspension order u n t i l the f u l l c o urt acts on the respondent's . 

appeal. Provided t h a t , no l a t e r than September 2, 2011, a l i s t 

of such hardship cases i d e n t i f i e d by c l i e n t and case name, docket 

numbers, p a r t i e s , opposing counsel, and scheduled proceeding 
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dates, i s f i l e d with t h i s court, along with an explanation of why 

successor counsel could not•be obtained, and the b a s i s f o r the 

imminent p r e j u d i c e . Also to be provided i s a statement from each 

of the c l i e n t s , l i s t e d that they have been made aware of the order 

suspending the respondent from the p r a c t i c e of law and h i s 

pending appeal, that-they d e s i r e to have the respondent continue 

r e p r e s e n t i n g them i n the p a r t i c u l a r case f i l e d o n , t h e i r behalf, 

and t h a t they are aware th a t despite t h e i r wishes, the respondent 

may be barred from doing, so. I expect any such l i s t of cases to 

be s u b s t a n t i a l l y • s h o r t e r than the l i s t of twenty-four r e c e n t l y 

presented. , 

These m o d i f i c a t i o n s are conditioned oh the respondent not 

engaging any new c l i e n t s during the pendency of h i s appeal and 

not f i l i n g appearances i n any.matters not already i n l i t i g a t i o n . 

Entered: J u l y 28, 2011 
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IN RE: Paul A. Gargano 

ORDER MODIFYING EFFECTIVE DATE 
OF INDEFINITE SUSPENSION 

This, matter came before the Court, Cordy, J . , . p r e s i d i n g on 

•Paul A. Gargano's Motion f o r C l a r i f i c a t i o n of t h i s Court's J u l y 6, 

,2011 Order of I n d e f i n i t e Suspension. Upon c o n s i d e r a t i o n thereof, 

and i n accordance w i t h the Memorandum of Decision dated J u l y 28, 

2011, i t i s ORDERED t h a t : 

1. PAUL A. GARGANO^ i s hereby. suspended f rom^ the, p r a c t i c e of 

law i n the Coramonwealth of.Massachusetts f o r an i n d e f i n i t e p e r i o d , 

the e f f e c t i v e date of which s h a l l ' b e October 6, 2011, n i n e t y days 

a f t e r J u l y 6, 2011, the e n t r y date of the o r i g i n a l Order of , 

I n d e f i n i t e Suspension. 



2. The f i l i n g of a l l n o t i c e requirements pursuant to 

paragraph 2 of t h i s Court's J u l y 6, 2011 o r i g i n a l Order of 

I n d e f i n i t e Suspension i s extended to September 18, 2011. The 

f i l i n g requirements of an A f f i d a v i t of Compliance wi-th the O f f i c e 

of Bar Counsel and the C l e r k of the Supreme J u d i c i a l Court f o r the 

County of S u f f o l k , pursuant to paragraph 3 and paragraph 4 of the 

J u l y 6, 2011 Order are extended to September 2 6, 2011. 

Entered: 


