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2008: The Year in Ethics and Bar Discipline

by

Constance V. Vecchione, Bar Counsel

This column takes a second look at significant developments in ethics and bar discipline in

Massachusetts over the last twelve months.

Disciplinary Decisions

The full bench of the Supreme Judicial Court issued seven disciplinary decisions in 2008.

Approximately 170 additional decisions or orders were entered by either the single justices

or the Board of Bar Overseers. Several decisions by the Court and the Board were of

significant interest to the bar, either factually or legally.

Curry and Crossen

Of the full-bench decisions, the two that perhaps generated the most interest were the

companion cases of Matter of Kevin P. Curry, 450 Mass. 503 (2008) and Matter of Gary C.

Crossen, 450 Mass. 533 (2008). Curry held that disbarment was the appropriate sanction for

an attorney who, without any factual basis, persuaded dissatisfied litigants that a trial court

judge had “fixed” their case and developed and participated in an elaborate subterfuge to

obtain statements by the judge's law clerk intended to be used to discredit that judge in the

ongoing high-stakes civil case. In Crossen, the Court held that disbarment was also warranted

for another attorney’s participation in the same scheme by actions including taping of a sham

interview of the judge’s law clerk; attempting to threaten the law clerk into making

statements to discredit the judge; and falsely denying involvement in, or awareness of,

surveillance of the law clerk that the attorney had participated in arranging.

These cases are particularly noteworthy for their rejection of the attorneys’ arguments that

the deception of the law clerk was a permissible tactic akin to those used by government

investigators or discrimination testers. The SJC in both cases also reaffirmed that expert

testimony is not required in bar disciplinary proceedings to establish a rule violation or a

standard of care.
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MEMORANDUM OF DECISION 

P a u l A. Gargano ("respondent") i s b e f o r e t h e Cou r t on an 

i n f o r m a t i o n f i l e d by t h e Bo a r d o f Bar O v e r s e e r s ("board") 

recommending i n d e f i n i t e s u s p e n s i o n . As s i n g l e j u s t i c e , I adopt 

th e b o a r d ' s recommendation. I n d o i n g so, I r e j e c t r e s p o n d e n t ' s 

c o n t e n t i o n t h a t t h e b a r d i s c i p l i n a r y p r o c e e d i n g s v i o l a t e d h i s due 

p r o c e s s r i g h t s and f u r t h e r r e j e c t respondent's, p l e a f o r a j u r y 

t r i a l . The r e c o r d c o n f i r m s t h a t r e s p o n d e n t engaged i n a c o u r s e o f 

conduct t h a t i s unbecoming o f member of t h e M a s s a c h u s e t t s Bar. I n 

l i g h t o f t h e r e l e v a n t m i t i g a t i n g and a g g r a v a t i n g f a c t o r s , as w e l l 

as t h e d i s p o s i t i o n o f s i m i l a r l y s i t u a t e d c a s e s , i n d e f i n i t e 

s u s p e n s i o n i s t h e ' a p p r o p r i a t e s a n c t i o n . ' 

Backcrround 

A t h r e e - c o u n t p e t i t i o n f o r d i s c i p l i n e was f i l e d a g a i n s t -

r e s p o h d e n t ' on.'August-27, 2009. A f t e r , f o u r days o f h e a r i n g s , i n . 

J a n u a r y 2010, a h e a r i n g committee made t h e f o l l o w i n g f i n d i n g s , 

w h i c h were s u b s e q u e n t l y a d o p t e d by t h e b o a r d o n ' F e b r u a r y 14/ 

2011. - '• ' - . 



A) .Count #1 

Between June 2000 and June 2007, respondent r e p r e s e n t e d t h e 

same c l i e n t i n t h r e e d i f f e r e n t m a t t e r s : .(1) a worker's 

compehsation c l a i m a g a i n s t Home Depot, (2) a t o r t c l a i m f o r 

p e r s o n a l i n j u r i e s a g a i n s t m u l t i p l e d e f e n d a n t s , and (3) an a c t i o n 

b r o u g h t a g a i n s t the c l i e n t f o r e v i c t i o n . The c l i e n t l o s t the 

e v i c t i o n a c t i o n a t t r i a l . A few months l a t e r , upon r e c e i v i n g a • 

$40,000 s e t t l e m e n t from one o f the d e f e n d a n t s i n -the p e r s o n a l 

i n j u r y a c t i o n , r e s p o n d e n t d e d u c t e d $13,000 bo pay h i s ' f e e s and 

expenses i n t h e e v i c t i o n a c t i o n . A l t h o u g h t h e c l i e n f d i s p u t e d 

t h i s d e d u c t i o n , r e s p o n d e n t f a i l e d t o p l a c e t h e d i s p u t e d funds i n 

escrow; Respondent a l s o d e d u c t e d an a d d i t i o n a l $3,000 as a, 

r e t a i n e r a g a i n s t f u t u r e expenses i n the p e r s o n a l i n j u r y case but 

f a i l e d t o communicate t h e d e d u c t i o n , t o h i s c l i e n t . E v e n a f t e r t h e 

c l i e n t d i s p u t e d t h e r e t a i n e r d e d u c t i o n ' s v a l i d i t y and respondent 

a g r e e d , t o waive any f e e s i n t e n d e d t o be c o v e r e d .by the r e t a i n e r , 

r e s p o n d e n t f a i l e d t o c r e d i t h i s c l i e n t w i t h t h e $3-,000. To date,-

t h e $3,000 r e t a i n e r has' not been r e t u r n e d . 

B) , Count #2 • 

I n December 2003, r e s p o n d e n t f i l e d a . l a w s u i t ("Zimmer I") I n 

t h e F e d e r a l D i s t r i c t C o u r t o f M a s s a c h u s e t t s a g a i n s t P e n n s y l v a n i a n 

c o n t r a c t o r s who had been b u i l d i n g a. v a c a t i o n home f o r him i n t h e • 

Cayman I s l a n d s . The. s u i t was d i s m i s s e d f o r l a c k , o f 'personal 

• j u r i s d i c t i o n . The r e s p o n d e n t ' s a p p e a l was d e n i e d by the- Court, of 
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A p p e a l s ' f o r t h e F i r s t C i r c u i t . On A p r i l 26, 2006, 'the respondent 

f i l e d a new c o m p l a i n t a g a i n s t the same c o n t r a c t o r s i n the same 

d i s t r i c t c o u r t ("Zimmer I I " ) . The o n l y s u b s t a n t i v e d i f f e r e n c e 

between Zimmer I and, Zimmer I I was t h a t t h e respondent now 

c l a i m e d t h a t t h e c o n t r a c t o r s r e s i d e d i n t h e Cayman I s l a n d s 

i n s t e a d o f P e n n s y l v a n i a . A d d i t i o n a l l y , the re s p o n d e n t 

m i s r e p r e s e n t e d t o t h e d i s t r i c t c o u r t t h a t t h e new c o m p l a i n t 

d i f f e r e d from t h e • o l d c o m p l a i n t i n t h a t i t r e l i e d on T a t r o v. 

Manor Care, I n c . , 416 Mass. 763 (1994), when i n f a c t the-

res p o n d e n t had s p e c i f i c a l l y r e l i e d on T a t r o i n Zimmier I . The 

d i s t r i c t c o u r t j u d g e , a g a i n , d i s m i s s e d the c a s e . T h e r e a f t e r , 

r e s p o n d e n t f i l e d a motion' f o r r e c o n s i d e r a t i o n , i n which he 

k n o w i n g l y made f a l s e s t a t e m e n t s r e g a r d i n g when t h e c o u r t had 

a g r e e d t o h o l d a h e a r i n g on the m o t i o n t o d i s m i s s . The judge 

a s s e s s e d R u l e 11 s a n c t i o n s a g a i n s t , t h e . r e s p o n d e n t 

C) Count #3 

B e g i n n i n g i n November 2004,'respondent was h i r e d by a • 

d i f f e r e n t c l i e n t as s u c c e s s o r counsel- i n a wo r k e r ' s compensation 

c l a i m . A t t h a t . t i m e , p r e d e c e s s o r c o u n s e l - d e l i v e r e d the f i l e t o 

•respondent and s e n t a n o t i c e o f l i e n t o t h e Department of 

I n d u s t r i a l A c c i d e n t s ('"DIA"), the i n s u r e r , t h e c l i e n t , , and t o an 

a s s o c i a t e i n r e s p o n d e n t ' s o f f i c e - . I n May 2004, respondent s e n t a. 

l e t t e r t o p r e d e c e s s o r c o u n s e l a s k i n g him t o " i d e n t i f y t h e .extent 

o f ' h i s l i e n " and I n v i t e d him t o " r e s o l v e any l i e n you , may have" a t 
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t h i s t i m e so as n o t t o h i n d e r the case i n the f u t u r e . " However, 

d e s p i t e r e s p o n d e n t ' s knowledge of the l i e n , i n June 2004, 

r e s p o n d e n t i n s t r u c t e d h i s a s s o c i a t e t o d r a f t , and h i s c l i e n t t o 

sign,'.a f a l s e a f f i d a v i t s t a t i n g t h a t r e s p o n d e n t ' s f i r m had been 

t h e c l i e n t ' s a t t o r n e y t h r o u g h o u t th e d u r a t i o n of t h e case. 

Respondent a l s o d i r e c t e d h i s a s s o c i a t e t o d r a f t , and h i s c l i e n t 

t o s i g n , a D I A - l i e n d i s c l o s u r e f o r m f a l s e l y - c e r t i f y i n g t h a t -there 

were.no o u t s t a n d i n g l i e n s on t h e c a s e . T h e r e a f t e r , respondent 

a c c e p t e d a s e t t l e m e n t check f o r $58,.-760 from th e i n s u r a n c e 

company and t o l d t h e i n s u r a n c e a d j u s t e r t h a t he would d e a l 

d i r e c t l y w i t h p r e d e c e s s o r c o u n s e l t o r e s o l v e any l i e n i s s u e . When 

re s p o n d e n t f a i l e d t o do so, p r e d e c e s s o r c o u n s e l sued respondent . 

and was awarded t r i p l e damages under 93A. D u r i n g t h a t l a w s u i t , 

r e s p o n d e n t f a l s e l y t e s t i f i e d a t a d e p o s i t i o n t h a t he-had no 

knowledge o f t h e l i e n . 

D i s c u s s i o n 

- A l t h o u g h t h e Supreme. J u d i c i a l C o u r t r e t a i n s t h e u l t i m a t e 

a u t h o r i t y t o d e t e r m i n e who may p r a c t . i c e law i n the Commonwealth,' 

M a t t e r - o f P r a g e r , 422 Mass. 86 (1996), t h e board's f i n d i n g s and . 

recommendations a r e e n t i t l e d t b g r e a t weight,. M a t t e r of Fordham,-

423 Mass'. 481, 487 (1996). " [S] u b s i d i a r y f a c t s f o u n d by, t h e B o a r d 

and c o n t a i n e d i n i t s r e p o r t f i l e d w i t h t h e i n f o r m a t i o n s h a l l be 

u p h e l d i f s u p p o r t e d , b y s u b s t a n t i a l ' e v i d e n c e . " M a t t e r of' B r a u e r , 

452. Mass. 56, 66 (2008)',' q u o t i n g S : J . C . R u l e 4:01,- § 8 ( 6 ) . 



Respondent makes two arguments a g a i n s t the board's 

recommendation: (1) t h e b a r d i s c i p l i n a r y p r o c e d u r e v i o l a t e d h i s 

due p r o c e s s r i g h t s , f o r w h i c h he i s e n t i t l e d a j u r y t r i a l , and 

(2) t h e board's f i n d i n g s , o f • f a c t a r e e r r o n e o u s . As a., t h r e s h o l d 

matter,. I f i n d the b o a r d ' s f i n d i n g s t o be supported, by 

s u b s t a n t i a l e v i d e n c e and d e c l i n e . t o c r e d i t r e s p o n d e n t ' s 

c o n t e n t i o n s i n t h i s r e g a r d . A d d i t i o n a l l y , I adopt t h e board's 

c o n c l u s i o n s o f law.^ 

T u r n i n g t o resp.ondent' s due p r o c e s s argument,' respondent 

c l a i m s t h e b a r d i s c i p l i n a r y p r o c e e d i n g s were'mired i n p r o c e d u r a l 

e r r o r . A t t h e s i n g l e j u s t i c e h e a r i n g on June 16, 2011, respondent 

^Under Count I , r e s p o n d e n t v i o l a t e d : , ( l ) . M a s s . R. Prof.. G. 
1.5(b) by f a i l i n g to' e x p l a i n t o h i s c l i e n t t h e b a s i s f o r h i s f e e 
i n the' e v i c t i o n matter," (2) MasS; R. P r o f . C . 1.15 (b) (2) ( i i ) by 

. f a i l i n g t o p l a c e i n escrow t h e $13,000, w h i c h t h e respondent had 
d e d u c t e d from t h e ' f i r s t p e r s o n a l i n j u r y , once the respondent 
d i s p u t e d t h e i r d e d u c t i o n , and (3) Mass. R. P r o f . C. •I.15(c)&(d) 
b y f a i l i n g t o a c c o u n t f o r t h e $3,000 r e t a i n e r , w hich ,.he deducted 
from t h e p e r s o n a l i n j u r y award and f a i l e d t o ' c r e d i t t o h i s 
c l i e n t . Under Count I I , , r e s p o n d e n t v i o l a t e d : (1) Mass. R. P r o f . 
C. 3.1 and 8.4(d)&(h) by f i l i n g Zimmer I I o n ' l e g a l bases t h a t 
were u n w a r r a n t e d under e x i s t i n g c a s e law, were f r i v o l o u s , , were 
not advanced i n good f a i t h , . a n d were not based on.a good f a i t h 
argument' f o r t h e m o d i f i c a t i o n o r r e v e r s a l o f e x i s t i n g law,, and 
(2) Mass. R., P r o f . C 3 . 3 ( a ) ( 1 ) and 8.4(d)&(h) by k n o w i n g l y 
f a l s e l y s t a t i n g t h a t t h e p a r t i e s and c o u r t had o v e r l o o k e d 
a p p l i c a b l e case law. and i n , k n o w i n g l y f a l s e l y s t a ; t i n g t h a t t h e 
c o u r t had a g r e e d t o h o l d a h e a r i n g on t h e • d e f e n d a n t ' s . m o t i o n t o . 
d i s m i s s ' a f t e r the m o t i o n had a l r e a d y been d e c i d e d . Under Count 
I I I , r e s p o n d e n t v i o l a t e d : ' (1) Mass. R. P r o f . C. 3.3(a)'(4),' 
3.4(b),, and-8 .4 (c) , ( d ) , &:,(h) by causing' o r p e r m i t t i n g t h e c l i e n t ' s 
a f f i d a v i t s t o be p r e p a r e d and/or f i l e d w i t h the DIA knowing, t h a t 
t h e y were f a l s e , . and. (2.) Mass,. R. P r o f . C:. 3.3 (a)(1) & .(a)(4) and 
8 . 4 (c) ,.(d) , & (h) by i n t e n t i o n a l l y - g i v i n g f a l s e , m i s l e a d i n g , o r 

. d e c e i t f u l t e s t i m o n y a t h i s d e p o s i t i o n that.was p a r t o f 
p r e d e c e s s o r ' s s u i t a g a i n s t r e s p o n d e n t . ' • ' 
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o p i n e d t h a t : (1) b a r c o u n s e l d i d not p r o v i d e hira w i t h adequate 

n o t i c e o f d i s c o v e r y , (2) he was g i v e n i n s u f f i c i e n t t ime t o 

c o n d u c t h i s own d i s c o v e r y and supplement th e r e c o r d w i t h 

" d e s i g n a t e [ d ] r e c o r d s o f h i s c h o o s i n g , " and (3) he was not 

a l l o w e d t o p a r t i c i p a t e i n . s e l e c t i n g the make-up of t h e • h e a r i n g 

committee. Respondent s u g g e s t s t h e o n l y way t o r e c t i f y t h e s e 

e r r o r s i s t o g r a n t him. a j u r y t r i a l p u r s u a n t t o P a r t I , A r t i c l e . 

XV of. the C o n s t i t u t i o n o f t h e Commonwealth. I r e j e c t respondent's 

argument 

I n M a s s a c h u s e t t s , c o n t r o l and membership of t h e b a r i s the 

s o l e p r e r o g a t i v e o f ' t h e j u d i c i a r y . I n r e O p i n i o n o f t h e J u s t i c e s , 

279 Mass. ' 607, 609-611 (1932) ( i n t e r p r e t i n g • A r t . -30 of t h e . • 

D e c l a r a t i o n o f R i g h t s o f t h e M a s s a c h u s e t t s C o n s t i t u t i o n ) ' . P a r t 

and p a r c e l o f t h i s p l e n a r y a : u t h o r i t y i s t h e power of t h e 

j u d i c i a r y t o adopt "any p r o c e d u r e i n a d i s b a r m e n t p r o c e e d i n g t h a t 

i t deems a p p r o p r i a t e f o r such a p r o c e e d i n g . " I n r e Keenan, 313 

Mass. 18.6,' 204-205 (1943). T h e ' o n l y l i m i t a t i o n on t h e j u d i c i a r y ' s ' 

a u t h o r i t y , i n t h i s r e g a r d , i s t h e r e q u i r e m e n t t h a t t h e " e s s e n t i a l -

e l e m e n t s of. n o t i c e and o p p o r t u n i t y t o be h e a r d must, be-

p r e s e r v e d . " 'In r e Keenan, ..31'3 Mass. 1.86, 204 (1943). 

Here,.. Respondent. was n o t i f i e d o f t h e c harges -against him, 

had a n ' o p p o r t u n i t y t o . p r e s e n t e v i d e n c e and argue h i s cas.e t o the -

h e a r i n g committee, was r e p r e s e n t e d by -counsel a t a l l r e l e v a n t 

t i m e s , and had an o p p o r t u n i t y to' a p p e a l t h e h e a r i n g commi'ttee's 
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f 

recorarpendation t o the f u l l b o a r d and t h e s i n g l e j u s t i c e of t h i s 

C o u r t , w h i c h he has done. Respondent's due p r o c e s s r i g h t s were 

n o t v i o l a t e d . 

N e v e r t h e l e s s , r e spondent argued a t the h e a r i n g b e f o r e the 

s i n g l e j u s t i c e and i n h i s p l e a d i n g s t h a t he i s e n t i t l e d t o a j u r y 

t r i a l . However, S.J.C. R u l e 4:01, § 8, w h i c h governs b a r 

d i s c i p l i n a r y p r o c e d u r e , does n o t p r o v i d e r e s p o n d e n t w i t h the 

r i g h t t o a j u r y t r i a l . T h i s i s d i s p o s i t i v e o f t h e i s s u e , ^ 

Moreover, r e s p o n d e n t ' s r e l i a n c e on t h e d i s c i p l i n a r y p rocedure o f 

Texas, G e o r g i a , and N o r t h C a r o l i n a , w h i c h he c l a i m s p e r m i t j u r y 

t r i a l s , i n t h i s s e t t i n g , i s m i s p l a c e d ^ and, i n any event, i s non-

^ L i k e w i s e , S e c t i o n 3.2 of t h e R u l e s o f t h e Bo a r d o f Bar 
.Overseers s t a t e s t h a t , " [ e l x c e p t where i n c o n s i s t e n t w i t h t h e s e 
R u l e s , p r o c e e d i n g s b e f o r e h e a r i n g committees, h e a r i n g p a n e l s , 
s p e c i a l h e a r i n g o f f i c e r s and t h e Board s h a l l Conform g e n e r a l l y t o 
th e p r a c t i c e i n a d j u d i c a t o r y p r o c e e d i n g s under C h a p t e r SOA o f t h e 
G e n e r a l Laws ( S t a t e A d m i n i s t r a t i v e . P r o c e d u r e ) . " T h i s i s 
s i g n i f i c a n t g i v e n t h a t G.L. c. . 30A, §14 (5) s p e c i f i c a l l y 
i n d i c a t e s t h a t " r e v i e w s h a l l be c o n d u c t e d by t h e c o u r t w i t h o u t a 
j u r y . " A l t h o u g h n e i t h e r t h e boar d ' s r u l e s o r C h a p t e r 30A a r e 
b i n d i n g o n - t h i s C o u r t , t h e b o a r d ' s de f a c t o p r o c e d u r a l r e l i a n c e 
on t h i s s t a t u t e does. r e i n f o r c e t h e c o n c l u s i o n t h a t respondent i s 
n o t e n t i t l e d t o a j u r y t r i a l . 

^Texas law p r o v i d e s t h a t " [ i ] n a D i s c i p l i n a r y Action> e i t h e r , 
t h e Respondent O r • t h e Commission s h a l l have t h e r i g h t t o a j u r y 
t r i a l , upon t i m e l y payment o f t h e requi.red .fee . . .- The , 
Complainant-.has no right to demand a jury, trial." Tex. Gov't Code 
.Ann. T.2,. Subt. G, App. Ar-1, D i s c . P r o c . 3.-06 (emphasis added).. 
G e o r g i a l a w p r o v i d e s t h a t w h i l e "'former B a r R u l e s 4-214,, 4-215, 
and 4-216 p r e v i o u s l y p r o v i d e d p r o c e d u r e s f o r ' j u r y t r i a l s •.' . - ... 
j u r y t r i a l s ' , a r e no l o n g e r . p e r m i s s i b l e i n . d i s c i p l i n a r y p r o c e e d i n g s 
' . . . " I n r e E r v i n , 271 Ga. 707, 708 (1999)-. N o r t h C a r o l i n a does 
n o t r e c o g n i z e a. j u r y t r i a l i n d i s c i p l i n a r y p r o c e e d i n g s • a s a s t a t e 
C o n s t i t u t i o n a l r i g h t . N o r t h : C a r o l i n a S t a t e B a r v. DuMont, 304 
N.C.' 627,' 640-641 (1982) , and .the'North C a r o l i n a i e . g i s l 9 . t u r e has • 
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b i n d i n g ; o n t h i s C o u r t . 

T u r n i n g now t o t h e a p p r o p r i a t e n e s s of the s a n c t i o n , the 

C o u r t ' s p r i m a r y c o n c e r n i s "the e f f e c t upon, and p e r c e p t i o n o f , 

t h e p u b l i c and the b a r . " M a t t e r o f F i n n e r t y , 418 Mass. 821, 829 

(2008). I n ' d e t e r m i n i n g "what measure of d i s c i p l i n e i s n e c e s s a r y 

t b p r o t e c t t h e p u b l i c and d e t e r o t h e r a t t o r n e y s from th e same 

b e h a v i o r , " Tn r e C r o s s e n , 450 Mass. 533, 573 ( 2 0 0 8 ) ( i n t e r n a l 

q u o t a t i o n marks o m i t t e d ) , t h e C o u r t must c o n s i d e r "whether the 

judgment i s m a r k e d l y d i s p a r a t e from th o s e o r d i n a r i l y e n t e r e d by 

t h e v a r i o u s s i n g l e j u s t i c e s i n s i m i l a r cases," k e e p i n g i n mind 

t h a t each case-must be d e c i d e d on i t s own m e r i t s . M a t t e r o f 

A l t e r , 389 Mass. 183, 156 (1983). 

As n o t e d by t h e board> Respondent's most. s e r i o u s o f f e n s e s 

were h i s m i s r e p r e s e n t a t i o n s t o - t h e f e d e r a l c o u r t , h i s f i l i n g , of a . 

f r i v o l o u s c a s e , and h i s m i s r e p r e s e n t a t i o n s -under o a t h i n s t a t e 

' c o u r t . The s t a n d a r d s a n c t i o n f o r i n t e n t i o n a l o r knowing' -

m i s r e p r e s e n t a t i o n s t o a c o u r t , s u c h as r e s p o n d e n t ' s f a l s e 

a s s e r t i o n t o ' t h e f e d e r a l co.urt t h a t T a t r o had n o t been c o n s i d e r e d 

i n Zimmer-r and h i s f a l s e -statements r e g a r d i n g t h e s c h e d u l i n g of 

a h e a r i n g , . i s a o ne-year s u s p e n s i o n . M a t t e r o f McCarthy, 416 

a l s o r e p e a l e d the- s t a t u t o r y r i g h t t o a j u r y t r i a l i n b a r 
. d i s c i p l i n e c a s e s . Se6 1975 ,N.C. S e s s . Laws Ch. 582 ( r e p e a l i n g 
N.C. Gen. S t a t . § 84-28 ). Thus, Texas o n l y p e r m i t s , such p r a c t i c e 
where an, o f f e n d i n g ' a t t o r n e y pays a- f e e , and G e o r g i a and North, 
C a r o l i n a have a b o l i s h e d , j u r y t r i a l s i n b a r , d i s c i p l i n a r y 
.proceedings l o n g ago. . 
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Mass.- 423, 423 (1993) (one y e a r s u s p e n s i o n f o r e l i c i t i n g f a l s e 

t e s t i m o n y , i n t r o d u c i n g f a l s e documents and f a i l i n g t o c o r r e c t t h e 

r e c o r d ) ; M a t t e r o f N e i t l i c h , 413 Mass. 416, 423-424 (1992) (one 

y e a r s u s p e n s i o n f o r p e r p e t r a t i n g , a f r a u d on t h e c o u r t by 

m i s r e p r e s e n t i n g , t h e terms of t h e c l i e n t ' s p e n d i n g r e a l e s t a t e 

t r a n s a c t i o n ) . Moreover, t h e f i l i n g o f a. f r i v o l o u s l a w s u i t and 

f a l s e and m i s l e a d i n g a f f i d a v i t s c o u p l e d w i t h a h i s t o r y of 

d i s c i p l i n a r y a c t i o n has e a r n e d a t h r e e y e a r suspension.. I n r e 

K e r l i n s k y , 428 Mass. 656 (1999) . -.The p r e s u m p t i v e s a n c t i o n f o r a 

knowing m i s r e p r e s e n t a t i o n made under o a t h , s u c h as r e s p o n d e n t ' s 

m i s r e p r e s e n t a t i o n d u r i n g h i s d e p o s i t i o n i n t h e ' l i e n a c t i o n , i s a 

two y e a r s u s p e n s i o n . M a t t e r o f Shaw, 427 Mass. 764 (1-998) (two-

y e a r s u s p e n s i o n f o r ...false t e s t i m o n y i n c o u r t , a f a l s e a f f i d a v i t , 

and f a l s e o p i n i o n l e t t e r s under o a t h ) . ' • 

I n t h i s c a s e , a d d i t i o n a l a g g r a v a t i n g f a c t o r s weigh i n f a v o r 

o f a h e i g h t e n e d s a n c t i o n . I n r e C r o s s e n , 450 Mass. 533, 580 ' 

(2,008). F i r s t , t h e r e s p o n d e n t f a i l e d t o acknowledge any of h i s • 

mi s c o n d u c t i n any.of t h e t h r e e c o u n t s p r e s e n t e d . M a t t e r of , 

E i s e n h a u e r , 426 Mass. 448, 456. (1998). Second,- th.e respondent, 

engaged i n m u l t i p l e a c t s o f m i s c o n d u c t . M a t t e r of Saab, 406-Mass. 

315; 326-28 (1989) -. T h i r d , t h e r e s p o n d e n t ' s m i s c o n d u c t was 

.motivated by h i s own f i n a n c i a l I n t e r e s t s . M a t t e r o f P i k e , 408 . ' 

Mass:. 740, 745,(1990). F o u r t h , t h e -respondent' s t e s t i m o n y a t t h e . 

d i s c i p l i n a r y h e a r i n g l a c k e d c a n d o r and c o n t a i n e d knowing-. 
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m i s r e p r e s e n t a t i o n s . I n r e C r o s s e n , 450 Mass. 533, 580 (2008). 

F i f t h , , the r e s p o n d e n t ' s s u b s t a n t i a l e x p e r i e n c e i n the p r a c t i c e of 

law (he was a d m i t t e d t o p r a c t i c e law i n 1963) a g g r a v a t e d h i s 

m i s c o n d u c t . M a t t e r o f Luongo, 415 Mass. 308, 311-312 (1993). 

F i n a l l y , r e s p o n d e n t ' s c o n t i n u e d r e f u s a l t o r e t u r n the $3,000 

r e t a i n e r under Count I o p e n l y d e f i e s t h e board's f i n d i n g s and 

r e i n f o r c e s t h e a p p r o p r i a t e n e s s o f i n d e f i n i t e s u s p e n s i o n . See I n 

Re Murray, 455 Mass. 872, 887-888 ( 2 0 1 0 ) ( h o l d i n g t h a t where an 

a t t o r n e y f a i l s t o c o n v i n c e t h a t funds a r e m i s s i n g by v i r t u e of 

n e g l i g e n c e r a t h e r t h a n purpose, d e p r i v a t i o n w i l l be presumed, and 

a s a n c t i o n o f d i s b a r m e n t o r i n d e f i n i t e s u s p e n s i o n w i l l be 

imposed). 

Moreover, r e s p o n d e n t has n o t p r e s e n t e d any " s p e c i a l " 

m i t i g a t i n g f a c t o r s - , w h i c h might o t h e r w i s e , have r e d u c e d h i s 

s a n c t i o n . I n r e C r o s s e n , 450.Mass-. 533, 577 (2008), ( s p e c i a l 

m i t i g a t i n g f a c t o r ;,where undue d e l a y i n t h e p r o s e c u t i o n o f a 

d i s c i p l i n a r y m a t t e r , s u b s t a n t i a l l y p r e j u d i c e s t h e - d e f e n s e o r 

causes p u b l i c opprobrium).; In' re' F i n n e r a n , 455 Mass. 722, 736 

n.20- (2010) ( s e r i o u s p h y s i c a ; l or• p s y c h o l o g i c a l c o n d i t i o n s , 

a f f e c t i n g t h e attorney-'s c a p a c i t y t o a c t i n a c c o r d a n c e w i t h l e g a l 

and e t h i c a l - o b l i g a t i o n s c o n s t i t u t e s s p e c i a l m i t i g a t i n g f a c t o r ) . 

R a t h e r , r e s p o n d e n t ' s - r e l i a n c e on h i s community ' ihvolv'.ement-, h i s 

e x p e r i e n c e i n t h e p r a c t i c e . o f law,' and h i s v e n e r a t i o n by h i s 

•peers and t h e j u d i c i a r y amount t o " t y p i c a l " m i t i g a t i n g f a c t o r s . 
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w h i c h . a r e g i v e n l i t t l e w e i g h t . M a t t e r of A l t e r , 389 Mass. 153, 

157 (1983) • 

D i s p o s i t i o n . . 

I n l i g h t o f t h e f o r e g o i n g , an o r d e r s h a l l e n t e r i n d e f i n i t e l y 

• suspending, t h e r e s p o n d e n t from t h e p r a c t i c e o f law i n 

M a s s a c h u s e t t s . The r e s p o n d e n t may p e t i t i o n f o r r e i n s t a t e m e n t 

b e g i n n i n g t h r e e months p r i o r t o f i v e y e a r s 'from t h e e f f e c t i v e 

d a t e of the o r d e r o f ' s u s p e n s i o n . S.J.C. R u l e 4:01, §. 18 (2) (b) . 

ENTERED: 

Respondent's c l a i m s r e g a r d i n g h i s r e p u t a t i o n have been 
r e f u t e d i n m u l t i p l e c o u r t d e c i s i o n s and o r d e r s . Gargano & As s o c s . 
V. Swider & A s s o c s . , 55 Mass. App. Ct. 256 ( a f f i r m i n g summary , 
judgment-on G.L. 'c. , 9 3 A . a r b i t r a t i o n award i n f a v o r o f d e f e n d a n t s 
a g a i n s t b o t h Gargcino -and law f i r m f o r f a i l u r e t o pay c o n t r a c t o r ) . ;• 
Gargano' '& Assocs.- v. Mass. Comm. A g a i n s f D i s c r i m i n a t i o n , 74 Mass.' 
App., C t . 1128 (2002) ( f i n d i n g t h a t l a w f i r m f a i l e d t o p r o v i d e 
r e a s o n a b l e • a c c o m m o d a t i o n t o a t e m p o r a r i l y d i s a b l e d .employee and 
w r o n g f u l l y t e r m i n a t e d h e r employment)'-; Gargano v s . B a r n s t a b l e 
C o n s e r v a t i o n Comm'n, S u p e r i o r Court-, No. MICV2003-03141 ( J u l y 14, 
2008) • ( n o t i n g t h e . t e n - y e a r p e r i o d o f o n g o i n g l i t i g a t i o n and 
o r d e r i n g Gargano t o c e a s e u n a u t h o r i z e d a c t i v i t y w i t h i n p r o t e c t e d 
w e t l a n d s ' a r e a ) ; Thomas Graves L a n d i n g Condominium- T r u s t v s . -
- Gargano, S u p e r i o r -Court, Nos. MICV2004-04613,, SUCV2 0-04-050-18 , 
(June 16,;-200.8) ( n o t i n g G a r g a n o s " w h o l l y n o n - c r e d i b l e t r i a l 
t e s t i m o n y " a n d o r d e r i n g him t o . p a y $230,408 f o r a "knowing and 
i n t e n t i o n a l " c o n s u m p t i o n ^ o f u n b i l l e d h e a t i n g - g a s between 1996 and 
2004.)..' 
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