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2008: The Year in Ethics and Bar Discipline

by

Constance V. Vecchione, Bar Counsel

This column takes a second look at significant developments in ethics and bar discipline in

Massachusetts over the last twelve months.

Disciplinary Decisions

The full bench of the Supreme Judicial Court issued seven disciplinary decisions in 2008.

Approximately 170 additional decisions or orders were entered by either the single justices

or the Board of Bar Overseers. Several decisions by the Court and the Board were of

significant interest to the bar, either factually or legally.

Curry and Crossen

Of the full-bench decisions, the two that perhaps generated the most interest were the

companion cases of Matter of Kevin P. Curry, 450 Mass. 503 (2008) and Matter of Gary C.

Crossen, 450 Mass. 533 (2008). Curry held that disbarment was the appropriate sanction for

an attorney who, without any factual basis, persuaded dissatisfied litigants that a trial court

judge had “fixed” their case and developed and participated in an elaborate subterfuge to

obtain statements by the judge's law clerk intended to be used to discredit that judge in the

ongoing high-stakes civil case. In Crossen, the Court held that disbarment was also warranted

for another attorney’s participation in the same scheme by actions including taping of a sham

interview of the judge’s law clerk; attempting to threaten the law clerk into making

statements to discredit the judge; and falsely denying involvement in, or awareness of,

surveillance of the law clerk that the attorney had participated in arranging.

These cases are particularly noteworthy for their rejection of the attorneys’ arguments that

the deception of the law clerk was a permissible tactic akin to those used by government

investigators or discrimination testers. The SJC in both cases also reaffirmed that expert

testimony is not required in bar disciplinary proceedings to establish a rule violation or a

standard of care.
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M E M O R A N D U M OF DECISION 

Bar counsel filed a notice of conviction under S.J.C. Rule 4:01, '§ 12 (4), advising 

. that David M . Cohen, an attorney admitted to practice in Massachusetts, had been 

^convicted on February 22, 2011, of attempted extortion, witness intimidation, and filing a 

false police report.' Attempted extortion and witness intimidation are felonies, see G. L . 

•c. 265, § 25, and G. L . c. 268,.§ 13B, and as such are "serious crimes" under S.J.C. Rule 

4:01, § 12 (3). Filing a false police report is a ci^ime r-equiring proof of a 

misrepresentation, see G. L. c. 268, § 6A, and as such is a "serious crime" under Rule 

4:01, § 12 (3). As a result of bar counsel's notice, a hearing was held before me pursuant 

to Rule 4:01, § 12-(4), for the respondent to show cause why he should not be 

' The respondent previously had been convicted of these offenses, but the 
Suprerne Judicial Court reversed the convictions and ordered a new trial. See 
Commonwealth v. Cohen, 456 Mass. 94 (2010). The respondent was suspended 
temporarily on October 5,2007, after his first trial, but he was reinstated on January 22, 
2010, after he was granted a new trial. See S.J.C. Rule 4:01, § 12 (6) (a lawyer who has 
been suspended under § 12 (4) "will be reinstated immediately upon the filing of a 
certificate that the underlying conviction for a serious crime has been reversed or set 
aside"). As a result of his second trial and convictions, the respondent was sentenced to 
two and one-half years to two and one-half yeairs plus one day in the State prison, with 
773 days credit for time served. The respondent filed an appeal from his convictions, and 
that appeal is pending. In the meantime, the respondent has served out his sentence and is 
at liberty. 



immediately suspended from the practice of law. A l l proceedings in this matter before 

the Board of Bar Overseers have been stayed pending the respondent's appeal of his 

conviction. See Rule 4:01, § 12 (4). See also In re: Bartlett, 442 Mass. 1021 (2004). 

The presumptive sanction for conviction of a "serious crime" is disbarment or 

indefinite suspension. Matter ofConcemi, 422 Mass. 326, 329 (1996). A temporary 

suspension based on conviction of a "serious crime" should be entered absent mitigating 

circumstances. See Matter of Norton, 3 Mass. Att'y Discipline Rep. 164 (1983). Factors 

to be considered when deciding whether to issue a temporary suspension include the 

following: 

1. whether the respondent's sentence was stayed pending appeal; 

2. whether the appeal is meritorious; 

3. whether the appeal is being pursued diligently; 

4. the seriousness of the crime and whether it is related to the attorney's 
practice of law; 

I -'•7' 

5. the threat to the public interest should the attorney conhnue to practice 
law; and 

6. whether the temporary suspension would be longer than the sanction 
imposed after disciphne. 

See Matter of Scott, 3 Mass. Att'y Discipline Rep. 179,179-180 (1982). 

As to the first factor, the defendant did not seek a stay of his sentence pending 

appeal. Having 773 days' credit for time aheady "served, he elected to serve out his 

sentence, and he is now free. This factor is thus neutral. 

The respondent has identified some issues he intends to raise on appeal, but has 

indicated the trial transcript has not yet been prepared and his presentation to me 



necessarily was incomplete. The little that was presented to me suggests the respondent's 

appeal is worthy of presentation to an appellate court, and in this sense it is meritorious. 

See Commonwealth v. Hodge (No. 1), 380 Mass. 851, 855-856 (1980). See also Matter 

of Burke, 3 Mass. Att'y Discipline Rep. 25, 26 (1982). This standard, meritoriousness, is 

to be distinguished from a likelihood of success on the appeal. See Commonwealth v. 

Hodge (No. 1), supra. The second factor weighs in favor of the respondent. 

Bar counsel does not dispute that the respondent is pursuing his appeal diligently, 

and the record does not suggest otherwise. The third factor favors the respondent. 

- The crimes for which the respondent has been convicted are moderately serious. 

Although they do not relate directly to the respondent's practice of law, they relate to the 

administration of justice and the respondent's fitness to practice law. The fourth factor 

weighs heavily against the respondent. 

The fifth factor in this case is related to the fburth factor. I consider this factor to 

weigh against the respondent. 

The sixth factor weighs-in favor of the respondent. He was suspended temporarily 

fi-om the practice of law on October 5, 2007, after his first trial, and reinstated on 

Januaiy 22, 2010, after he was granted a new trial. That suspension lasted nearly two 

years and four months. The presumptive sanction for conviction of serious crimes is 

disbarment or indefinite suspension. If so disciplined, the respondent may not be 

reinstated until he has served a suspension of at least eight or five years, respectively. See 

S.J.C. Rule 4:01, § 18 (2). In the case of an indefinite suspension, it is possible that a 



temporaiy suspension may exceed five years, especially where proceedings before the 

Board of Bar Overseers have been suspended pending the outcome of his appeal and will 

not be resolved until well after the appeal is decided. If he is disbarred,, a temporary 

suspension will not likely exceed eight years. I also have taken into consideration the 

added dismptive effect that two temporary suspensions will have on the respondent's 

development and retention of a law practice. I did not get the impression that he ever 

develoi>ed a busy practice. 

After considering these factors, especially wdiat I fmd are the most weighty factors 

in this case, namely, factors four, five, and six, I fmd that factors four and five outweigh 

factor six and thus temporary suspension is appropriate in this case. 

A n order shall enter temporarily suspending the respondent ft-om the practice of 

law pending the outcome of disciplinary proceedings. 

By'thefcourt, 

Francis X . Spina 
Associate Justice 
Supreme Judicial.Court 

E N T E R E D : May 5 , 2 0 1 1 




