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COMMONWEALTH OF ' MASSACHUSETTS

.. SUFFOLK,-SS.. .. " SUPREME JUDICIAL COURT.
T | FOR' THE COUNTY OF SUFFOLK

DOCKET NO. BD-2011-044.

© IN RE: DOUGLAS MICHAEL SURPRENANT

MEMORANDUM OF DECISION

This matter comes before me onﬁan 1nformat1on and record. of
proceedlngs and a vote of the Board of Bar Overseers (board)___-
'pursuant to s.J.c. Rule 4: Ol § 8 (4Xi - The proceedlngs-werel
‘initiated by a?petition for dlsc1pline.filed.by barvcounsel and’
”“then‘ass1gned to a hearlng commlttee See S. . C Rule 4 Ol . § 8.
_Followrng an ev1dent1ary hearlng, the commlttee concluded that

"the respondent's conduct 1n ca) flllng,and s1gn1ng a bankruptcy

petltion on the part of a husband and. w1fe, w1thout ever meet1ng~

or speaklng,w1th the husband b) 1mpersonat1ng the husband durlng___

Ca telephone credlt counsellnc sessaon, c) 51gn1ng‘a false

..certlflcatron on behaLf of the husband St&tlnd that the husband

_had attended'credlt counsellng, and d) 81gn1ng hlS -own. name on a
'acertrfxcate statlng‘that ‘he had drscussed dlfferent bankruptcy
.0ptmons,w1th both husband and’w1fe, and had made the statutorlly

Qregurred drsclosureSJto both of themk-was in v1olatlon of Mass;

?'g: nroﬁ,'cﬁ_142'(afl'i‘2(df, 1.4(a), 3‘3<a)(i), 4, l(a), 4;i(b),

: 8'4(0);‘and‘8'4:(d%‘ The commlttee determlned that the.

A'resPondent hadfenJaged in drshonesty'and m}srepresentatlon to a




trlbunal;‘and:recommended~that:the:respondentgbebsuspended.from'
':the practice of‘lawiforvnlnetmonths : Upon cross appeals by the
~ﬁrespondent and bar counsel the - board adopted the commlttee s -
“flndlngs of: fact and conclus1ons, but determlned that glven the
mltlgatlng c1rcumsLances 1n thlS case, a three month suspenslon
was approprlate ) | ‘ |

Whlle the’ respondent does not dlspute ‘the facts found by the“
'board at a hearlng before me he suggested that a publlc
reprlmand would be a more approprlate sanctlon glven the
.c1rcumstances, bar counsel by contrast argued that the'board’
,‘erred in applylng'the,factorS'1n‘m1tlgat1on;fand that a longer'
suspenslon.should be‘lmpoSed.,.For the reasonsldiscussedebelow, I
conclude~that‘the respondent's conduct‘Violatéd the rules of
:professlonal conduct as. determlned by the board and that a-
suspen51on of six months is the approprlate sanctlon in the
crrcumstances. - | |

'n, Baceround The follow1ng facts are from the hearlng

commlttee s and,the board's flndxngs - The respondent was
lcont cted Lnlt}ally bx a potentlal clrent the w1fe, who 1nformed
-hlm that her house was to be: foreclosed w1th1n a week 1 The |
. respondent scheduled a meetrng w1th the w1fe and the husband the -

"wlfe came;to the app01ntment alone. The:w1fe told the respondent‘.

N 1 The .potential clrent was referred by a busrness assocxate -
T of- the’ respondent ' S o 4 e




" .she and her husband had been flghtlng over thelr flnanc1al

'that she had been respon31ble for paylng the mortgage on the .

'-famlly home, that she had falled to make tlmely payments, that?‘

‘81tuatlon, and that her husband wanted her to take care'of the )
problem she had created and had authorlzed the flllng of a jOlnt
7pet1tlon for bankruptcy Notw1thstand1ng the w1fe 8 S
representatlons, the. husband was unaware of the 1mpend1ng
Aforeclosure and - had had no dlscu351ons with the w1fe concernlng ;"3;
'bankruptcy filing.

| ' The respondent adviSed'the'wife to file an immediate ;
_petitron.for.bankruptcy} and prepared the-necessaryfdocuments

:When he was unable to reach the husband by telephone: durlng that
:1n1t1al meetlng w1th the w1fe, the_respondent partlclpated thei

same day'ln a mandatory,credlt counseling session with the wife,

‘representing during that&session that . he was the‘husband[ in - b |

'rellance ‘on personal 1nformatlon supplled by the w1fe - The
credlt counsellng,sess1on was a.prerequlslte to flllng.a‘
bankruntcy petltlon; certlflcates of completlon were . 1ssued that =
-d.day on behalf of the husband and. the w1fe N |
A After the meetlng, the w1fe took w1th her the documentS‘
bv‘prepared by‘the respondent for her husband ‘to s1gn and return
'She returned the next day w1th the documents purportedly signed
‘by her husband "but in fact 31gned by her The‘respondent flled'

7=theybankruptcy petltlonAelectronlcally;onybehalﬁ of'both:husbandf




and w1fe, he attached the husband's electronlc 81gnature to the ‘:"

.“<ipet1t1on, representlng as the husband that the husband had.

h.undergone credlttcounsellng and:that the.statements_ln the B
: petition were trueiand‘correct- theseiaSsertions:were'made undeff”"
'lthe palns and penaltles of perjury .‘The respondent certlfled |
’ also, under hlS own name, and,ﬁalsely, that he had explalned to
‘:both the husband,and the'wlfeltheirhbankruptcy”flllng'optlons,

' and that he had made mandatory dlsclosures to them

After flllng the petltlon, the respondent made-repeatedtu

“efforts to contact the husband at the telephone numbers supplled L

by the w1fe The husband's bu81ness number, prov1ded by the
Aw1fe, was in reality the- couple S home telephone number, the

| husband never recelved any_messages fromvthe'respondent. When
the bankruptcy trustee scheduled.ahcreditor meeting for-the

hcouple, the respondent attempted unsuccessfully to contact thef':

'couple by telephone After falllng to receive. any reply, he

adV1sed them by telephone message that he would not be attendlng Ce

the meetlng, because he assumed that they would not be. He dld a
‘ifnot contact the bankruptcy trustee to attempt to reschedule the ;
':meetlng } | | )
- on the day of the scheduled credltor meetlng, the.w1fe
telephoned the respondent to say: that she had gotten lost en:
route. to'. the meetlng, and that her husband would not be |

.“attendlng, the reapondent adv1sed her that he would not be-“




attendlng, but‘that she should go to the meetlng, request a
: contlnuance, and telephone hlm afterwards The w1fe dld not
attend the meetlng and dld not agaln contact the respondent 'h”
Approxlmately a’ week after the scheduled meetlng, the o
1 ‘bankruptcy trustee moved to dlsmlss the petltlon betause thel“
couple had" falled to make scheduled payments accordlng to thelr
‘chapter 13 bankruptcy plan The respondent wrote to the couple,fm
‘explalnlng the pendlng dlsmlssal and adv131ng ‘the couple that
if the case were dlsmlssed they would become 1nellglble for
~jfurther bankruptcy rellef He stated also that he would be

a'w1lllng to accept a reduced fee of less than half of the

‘orlglnally agreed upon $2 500 fee that ‘he had negotlated w1th the ,ff

w1fe,‘at the tlme he wrote the letter, the respondent had not
been paid any portlon of hlS fee. Nelther~thefw1fe nor_the :

husband responded}'and the bankruptcy court dismissed the

petition; ‘ | .
‘Shortly.after the'dismiSSal‘ the husband learned of the'

1mpend1ng foreclosure, and 1earned subsequently from his w1fe of
:the dlsmlssed bankruptcy petxtlon | He hlred separate‘counsel andf
_ moved to expunge his portlon of the bankruptcy flllng When the.
respondent learned of the w1fe s - falsehoods from the husband'

'.attorney he admltted hrs role in the flllngs to the attorney andi" :
' :flled a response to ‘the motlon to}expunge in- Wthh he |

| acknowledged hls.role in the matter and.hlsﬁerrors,. The -




lrespondent appeared at a hearlng before a judge of the bankruptcy4~
‘:court and fully dlsClosed his conduct The husband however, has
been unable to get the bankruptcy flllng deleted from all of the
tcredlt reportlng agen01es' records ) | |
l Sanctlon Although he relled on - the representatlons.of the -
' wlfe, who mlsled h1m as to her husband's int entlons whlle'A
rconceallng from her husband her efforts to seek bankruptcy
‘ protectlon, the respondent does not dlspute that he engaged 1nrrll
the mlsrepresentatlons found by the board Although he left
‘ telephone messages for the husband at the numbers prov1ded by the
:w1fe, the. respondent admits that he never spoke to or met w1th
'the husband before flllng the bankruptcy petltlon on behalf of
'both the husband and the wife. - The respondent admits further -
fthat he did represent hlmself to be the husband both orally and
'rln a s1gned certlflcatlon to the bankruptcy court and did 4
”f.certlfy to the bankruptcy court that he-had consulted w1th’th€f*-“
husband adv1sed the husband as to pos91ble bankruptcy optlons;

and made the statutorlly mandated dlsclosures to the husband,

’T»Well aware.that these statements Were false;

" The respondent asserts however, as the board found that hlS
mh‘mlsrepresentatlons.were'made in. a mlsgulded effort to as51st the
S_wrfe (and her husband) in an emergency‘srtuatlon in. order to ‘;
’av01d’an 1mm1nent foreclosure on thelr home The board noted 1nv

'mltlgatlon, that the husband was a relatlvely 1nexper1enced




attorney, at the tlme of the flllngs at 1ssue;yhe had been

.1pract1c1ng law for'only flve years,‘and had flled approylmately
'ftwelve bankruptcy petltlons The board empha81zed as-well that_h
the respondent had been "duped" by the w1fe, was actlng in‘an

' 'emergency s1tuatlon, dld not act from self lnterest promptly and

o ‘fully admltted his conduct and showed remorse

Rev1ew of attorney dlsc1pllnary proceedlngs 1s de novo, ‘but

'a rev1ew1ng court glves substantlal deference to the board'

recommendatlons ' See Matter of Murrav, 455 MaSS 872, 882
'(2010). The board's recommendatlons -are not blndlng, and "[w]hen

dec1d1ng what sanctlon is approprlate we look to the d1sc1p11ne

.1mposed in comparable cases." In re Anqwafo, 453 Mass.' 28, 34,
37 (2009)m The sanction 1mposed should not produce outcomes
"markedly dlsparate" from the results in 81m11ar cases See ..

"Matter of Murrav, supra at 882- 883 The offendlng attorney "must

"'recelve the dlspos1tlon most approprlate in. the 01rcumstances

- Matter of the Dlsc1p11ne of an. Attornez, 392 Mass 827, 837 f
(1984)
As the board stated dellberate mlsrepresentatlon by an -, -

"attorney to a trlbunal generally warrants a one year suspens1on,

'see Matter of McCarthy, 416 Mass. 423 (1993) and in some
7c1rcumstances, mlsrepresentatlon under oath warrants a two year'.‘

.suspens1on : Compare Matter of: Shaw, 427 Mass‘764 764 76847703.T

“f“(l998) (two year suspensxon where respondent made false




‘statements ﬁnderloathlin federal criminal-trial, filedffalse'
affidavit. in'c':'iv‘il proceeding, issued falsvea‘opinion" ‘lett‘er to |

which he afflked notarlzatlon, and forged another attorney s'°

<~name)w Matter of Balllro, 453~Mass, 586—87 (2009) (51x month
. suspen31on where attorney falsely testlfled 1n crlmlnal trlal 1n

. which she was.: v1ct1m w1tness, substantlal mltlgatlon warranted

d_dev1atlon from presumptlve two year suspen31on) Notw1thstand1ng

the respondent's 1ntentlon to a851st the couple Athe,respondent
‘engaged in dellberate and repeated mlsrepresentatlon to the

bankruptcy~court on behalf of an alleged cllent whom he had

never;met. See Matter of NeltllCh 413 Mass. 416, 420, 422'
(1992) (one- year suspen51on where false statement wasv"actlve,
~"deliberate,l and “planned“)

In applylng mltlgatlng factors to the presumptlve sanctlon,

"j'the board emphasrzed that the respondent was a "relatlvely new

‘ attorney" fac1ng an»"emergency”sztuatlon." The ‘board noted that,‘
‘while the respondent could have pursued other alternatlves to
"respond to the w1fe s emergency,h"[t]he ablllty to respond to an

'emergency w1th flexlble and creatlve solutlons is one of the

“_»marks of a seasoned professxonal ThlS conclus1on 1s

unavalllng At the trme of the mlsconduct the respondent had

. been practlclng for flve years. and was. not a newly mlnted

.attorneyu More sxgnlflcantly,'1mpersonat1ng a cllent one has

‘never met is so obvious.an error that lack of;experlence'ls,noti,




- mitigating. Seé Matter of Bryan, 411fMass 288, 291 (1991)

‘The board relled heaV1ly on dlsc1pllnary cases where a
three— to 81x‘month suspen81on was 1mposed based on mltlgatlng
_factors, because the masrepresentatlons were . not "materlal" and L
ldld not concern "facts at the heart" of.the cllent's case. "Théf
board noted that the respondent did not mlsrepresent the‘:t' '
;essentlal, dlre facts of the couple's financial 81tuatlon.? -The{
misrepresentations4in'the cases cited,'howeyer, inVolved' |
' statements such as the attorney claimingfto have~a scheduiinéx
conflict'in'order'to obtain a continuance.f See,ne.gl, Magtgrégg'v
_ngg 16 Mass. Att'y Dise. R.‘éso (2000).

A false statement that one is the cllent -and thatyonerhas'v:~‘:

met with a cllent one has never seen, 'is not an "immaterial" - - . S

element of a client's case'

. "All attorneys, whether thOSe of . long - standlng or those o
'recently admltted to the Massachusetts bar; are expected to '
know and understand their professional obligation to be
.truthful in court. It ig a simple and unambiguous’ standard
" of ethical conduct and the respondent violated it.
Notw1thstand1ng the substantial mitigating factors in this
case, we cannot condone the actions of an attorney in glVlng :
false testimony under oath, ‘1rrespect1ve of the :
circumstances." -

fsee Matter of Balliro,‘supra at 88-89 The court concluded 1n

r"that case that the approprrate dlSClpllnary sanctlon was a‘

? Nonetheless, as the board stated also, "Here, Congress has
’requlred a' certificate of credit counseling as a necessary part -
. 'of a bankruptcy petltlon. Under such c1rcumstances, it must be
"“‘conSLdered materlal to the. bankruptcy mo : AU




.fio“;;;f

.six;month:snspension from the-praotiee of law. Id. See also In

_ Matter‘of'Finnertv, 418 Mass 821 (1994)°(Six—month suspension R

for mlsrepresentatlon ‘on- attorney s personal flnan01al statement_t'~f'

1njown dlvorce.actlon)

“As the board observed .in'this case.there'were severai'f"'
"dec151on p01nts" at: Wthh the respondent had an opportunlty tOv”'
‘"cure or mltlgate hlS earller mlssteps" and falled to do so. |
Nonetheless, I agree_wlth;the board;that,,;n the.c1rcumstaneesj‘
[here, subStantial mitréation'from thelpresnnptive‘onéggor.tﬁo}“A‘

1

year suspensmon is warranted

Concln81ont Hav1ng cons1dered these facts and the

"disciﬁline that. has been'lmposed in comparable cases, I conclude.
that the approprlate sanctlon in thlS case is a six- month o
suspen31on - |

By the Court;

(////f'rnande R. Duqﬁly
L ss001ate u zice

' Entered: fAugust:3i,_201l:






