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2008: The Year in Ethics and Bar Discipline

by

Constance V. Vecchione, Bar Counsel

This column takes a second look at significant developments in ethics and bar discipline in

Massachusetts over the last twelve months.

Disciplinary Decisions

The full bench of the Supreme Judicial Court issued seven disciplinary decisions in 2008.

Approximately 170 additional decisions or orders were entered by either the single justices

or the Board of Bar Overseers. Several decisions by the Court and the Board were of

significant interest to the bar, either factually or legally.

Curry and Crossen

Of the full-bench decisions, the two that perhaps generated the most interest were the

companion cases of Matter of Kevin P. Curry, 450 Mass. 503 (2008) and Matter of Gary C.

Crossen, 450 Mass. 533 (2008). Curry held that disbarment was the appropriate sanction for

an attorney who, without any factual basis, persuaded dissatisfied litigants that a trial court

judge had “fixed” their case and developed and participated in an elaborate subterfuge to

obtain statements by the judge's law clerk intended to be used to discredit that judge in the

ongoing high-stakes civil case. In Crossen, the Court held that disbarment was also warranted

for another attorney’s participation in the same scheme by actions including taping of a sham

interview of the judge’s law clerk; attempting to threaten the law clerk into making

statements to discredit the judge; and falsely denying involvement in, or awareness of,

surveillance of the law clerk that the attorney had participated in arranging.

These cases are particularly noteworthy for their rejection of the attorneys’ arguments that

the deception of the law clerk was a permissible tactic akin to those used by government

investigators or discrimination testers. The SJC in both cases also reaffirmed that expert

testimony is not required in bar disciplinary proceedings to establish a rule violation or a

standard of care.
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The respondent, Salvatore F. DiMasi, was admitted to the practice of law in the 

Commonwealth in 1971, and has been a member of the Massachusetts bar since that time. He 

also sei*ved for many years as a State Representative and most recently, until his resignation in 

2009, as Speaker of the House of Representatives. Bar Counsel has fded with this court a 

petition pursuant to S.J.C. Rule 4:01, § 12 (9), seeking the immediate temporary suspension of 

the respondent from the practice of law following the guilty verdicts rendered on June 15, 2011, 

by a jiiry in the United States District Court for the District of Massachusetts on the following 

charges: a count of conspiracy to commit honest services wire and mail fraud and to violate the 

Hobbs Act, 18 U.S.C.' § 371 ; two counts of honest services mail fraud, 18 U.S.C. §§ 1341, 1346, 

and aiding and abetting, 18 U.S.C. § 2; three counts of honest services wire fraud, 18 U.S.C. §§ 

1.341,1346, and aiding and abetting, 18 U.S.C. § 2; and a count of extortion under color of 

official right, 18 U.S.C. § 1951. The respondent opposes the petition, arguing that the court 

should not consider the imposition of any temporary suspension before he is sentenced, which is 



scheduled to take place in the Federal District Court on September 8, 2011, 

There is no dispute between the parties that under S J C Rule 4:01, § 12 (1), the jury's 

guilty verdicts on the offenses just listed qualify as "conviction{s]," even though the respondent 

has not yet been sentenced. Nor do the parties dispute that the listed offenses qualify as "serious 

crime[s]" as the term is defmed m rule 4:01, § 12 (3). The rule ftulher provides that when bar-

counsel fdes, as she has done here, a certificate establishing a lawyer's conviction of one or iiiore 

serious crimes, the respondent must "show cause why [he] should not be immediately suspended 

from the practice of law, regardless of the pendency of an appeal, pending final disposition of any 

disciplinary proceeding commenced upon such conviction." Rule 4:01, § 12(4). 

The key consideration in determining whether or not to inipose an immediate teniporary 

suspension in the case of an attorney convicted of a serious crime is the public interest. See, e.g., 

Matter of Burke. 3 Mass. Att'y Disciphne Rep. 25 (1982). Within that broad category, relevant 

factors include: "(1) whether the sentence was stayed pending appeal; (2) whether the appeal is 

merhorious; (3) whether the attorney is pursuing the appeal diligently; (4) the seriousness of the 

crime and whether it is related to the attomey's practice of law; (5) the threat to the public interest 

should the attorney continue to practice; and (6) whether the temporary suspension would be 

longer than the sanction imposed aî ter discipline." Matter of Bryant, 18 Wss. Att'y Discipline 

Rep. 91, 95 (2002), and cases cited. 

I address a few ofthe key factors just set out. (l)-(3) Because the respondent has not yet 

been sentenced, the question whether the sentence will be stayed pending appeal cannot be 

answered at this time, but there is no question that the respondent is pursuing both postconviction 



relief (in the form of a postjudgment motion for acquittal and a motion for a new trial) and will 

pursue an appeal, and that he believes he has meritorious grounds to do so. (4) The crimes of 

which he was found guilty are indeed very serious crimes. They relate to the respondents 

conduct as a public official holding a high office, and indicate serious breaches ofthe public 

.trust. It appears that the respondent's role as a practicing attorney was relevant to the commission 

of these crimes as well. (5) With respect to the threat to the public interest should the 

respondent continue to practice law, two considerations seem important. The first is that even 

though the issue here is immediate temporary suspension and not fmal disposition of this 

disciplinary proceeding, nonetheless, the public interest requires that the perception ofthe public 

and the bar be taken into account. C f Matter ofFiimeran. 455 Mass. 722, 737-739 (2010). The 

second is that the respotident, through his counsel, has stated unequivocally that with respect to 

any clients who might retain him, he would make full disclosure of the pending disciplinary 

proceeding, and the possible consequences to the client of his suspension from practice, should 

that occur. See Matter of Burke, 3 Mass. Att'y Discipline Rep. at 26} 

fhe nature and seriousness of the respondents convictions are such that, if this were the 

only consideration, in my view the pubhc interest would be best served by imposing an 

immediate temporary suspension of the respondent from the practice.of 4w. However, as stated 

at the outset, the respondent is scheduled to be sentenced on September 8, less than a month from 

now. In view of the fact that at this juncture, the fate of the respondent's motions for 

' I do not address the question whether the discipline to be imposed at the conclusion of these 
disciplinary proceedings is likely to exceed any temporary suspension because the answer is so 
tied to the success, or lack of same, of the respondent's requests for postconviction relief and 
appeal in the Federal court. 



postconviction relief is unknown, as is (assuming the denial of his motion for a judgment of 

acquittal) the nature or length of sentence to be imposed, and - of substantial impoi-tance to the 

temporary suspension calculus - whether or not that sentence will be stayed pending appeal, I 

will stay the order of immediate temporary suspension until September 9, 2011, the day 

following the respondent's scheduled sentencing, conditioned on the respondent's fding an 

affidavit in which he indicates his agreement to disclose fnlly to any chent, new or old, that 

effective September 9, 2011, he is to be temporarily suspended from the practice of law pending 

the outcome of these disciphnary proceedings, and the consequences to the client of that action. 

Associate Justice 
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