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2008: The Year in Ethics and Bar Discipline

by

Constance V. Vecchione, Bar Counsel

This column takes a second look at significant developments in ethics and bar discipline in

Massachusetts over the last twelve months.

Disciplinary Decisions

The full bench of the Supreme Judicial Court issued seven disciplinary decisions in 2008.

Approximately 170 additional decisions or orders were entered by either the single justices

or the Board of Bar Overseers. Several decisions by the Court and the Board were of

significant interest to the bar, either factually or legally.

Curry and Crossen

Of the full-bench decisions, the two that perhaps generated the most interest were the

companion cases of Matter of Kevin P. Curry, 450 Mass. 503 (2008) and Matter of Gary C.

Crossen, 450 Mass. 533 (2008). Curry held that disbarment was the appropriate sanction for

an attorney who, without any factual basis, persuaded dissatisfied litigants that a trial court

judge had “fixed” their case and developed and participated in an elaborate subterfuge to

obtain statements by the judge's law clerk intended to be used to discredit that judge in the

ongoing high-stakes civil case. In Crossen, the Court held that disbarment was also warranted

for another attorney’s participation in the same scheme by actions including taping of a sham

interview of the judge’s law clerk; attempting to threaten the law clerk into making

statements to discredit the judge; and falsely denying involvement in, or awareness of,

surveillance of the law clerk that the attorney had participated in arranging.

These cases are particularly noteworthy for their rejection of the attorneys’ arguments that

the deception of the law clerk was a permissible tactic akin to those used by government

investigators or discrimination testers. The SJC in both cases also reaffirmed that expert

testimony is not required in bar disciplinary proceedings to establish a rule violation or a

standard of care.
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1 The complete Order of the Court is available by contacting the Clerk of the Supreme Judicial Court for Suffolk 

County. 

 



COMMONWEALTH OF MASSACHUSETTS 

SUFFOLK, as. SUPREME JUDICIAL COURT 
FOR SUFFOLK COUIMTY 
NO: BD-2011-091 

IN RE: STEPHEN L. TUNNEY 

MEMORANDUM OF DECISION 

Bar counsel f i l e d a p e t i t i o n f o r r e c i p r o c a l d i s c i p l i n e on 

September 15, 2011, pursuant to S.J.C. Rule 4:01, § 16, as 

appearing i n 425 Mass. 1319 (1997), a f t e r the respondent was 

suspended f o r ten months from the p r a c t i c e of law i n Arizona. On 

September 16, 2011, an order issued r e q u i r i n g the respondent to 

n o t i f y the court why Massachusetts should not impose r e c i p r o c a l 

d i s c i p l i n e . The respondent d i d not f i l e a response to that order 

and d i d not appear at the hearing before me on December 1, 2 011. 

1. Background and Procedural H i s t o r y . .The respondent was 

• admitted to the bar of the Commonwealth on June 14, 2000. He has 

been a d m i n i s t r a t i v e l y suspended since November 18, 2003, f o r 

f a i l u r e to pay r e g i s t r a t i o n fees. . 
On June 10, 2011, a hearing panel ordered that the 

respondent be suspended from the p r a c t i c e of law i n Arizona f o r 
ten months, w i t h c o n d i t i o n s f o r reinstatement.^ The respondent • 

^ Those c o n d i t i o n s i n c l u d e r e s t i t u t i o n and payment of 
costs and expenses of the State Bar of Arizona. 



f a i l e d to n o t i f y the Board of Bar Overseers (board) or bar 

counsel about h i s Arizona suspension w i t h i n ten days, as required 

by S.J.C. Rule 4:01, § 16(6). • 

The respondent's suspension i n Arizona r e s u l t e d from the 

f o l l o w i n g f a c t s . In 2004, J i l l and C r a i g E a r l y r e t a i n e d the • 

respondent i n connection with a dispute with t h e i r homeowners' 

a s s o c i a t i o n . • The respondent f i l e d s u i t i n August, 2005, 

p r e v a i l e d a f t e r a j u r y t r i a l i n A p r i l , 2008, and s u c c e s s f u l l y .. 

defended the v e r d i c t on appeal i n September, 2009. In upholding 

the j u r y v e r d i c t , the Arizona Court of Appeals a l s o granted the 

E a r l y s ' request f o r costs and reasonable attorney's fees; those 

fees were approximately $8,000. 

On September 16, 2 009, the respondent promised the E a t l y s by 

e l e c t r o n i c m a il that he would f i l e an a p p l i c a t i o n f o r attorney's 

fees and costs with the Court of Appeals. He d i d not do so.^ As 

a r e s u l t , the request f o r attorney's fees and costs was denied. 

The E a r l y s made repeated e f f o r t s to contact the respondent by 

telephone and e l e c t r o n i c m a i l concerning the attorney's fees, but 

often d i d not receive a response. Subsequently, the E a r l y s 

. r e t a i n e d new counsel, thereby i n c u r r i n g a d d i t i o n a l expense, and 

submitted-a complaint to the Arizona "bar regarding the. 

respondent's.conduct. The' respondent d i d not respond to•the 

charges., d i d not contact the' State Bar of A r i z o n a , and f a i l e d to 

2 There was some evidence that the respondent l e f t h i s . 
Arizona p r a c t i c e and r e l o c a t e d to Michigan around the time of the 
conduct at issue i n the A r i z o n a d i s c i p l i n a r y proceeding.• 



f i l e an answer.or otherwise defend against the a l l e g a t i o n s . 

The hearing panel (panel), presided over by the D i s c i p l i n a r y 

Judge of the Supreme Court of Arizona, concluded t h a t the 

respondent v i o l a t e d the duty of d i l i g e n c e owed to h i s c l i e n t s and 

h i s duty as a p r o f e s s i o n a l . S p e c i f i c a l l y , the panel held that 

the respondent v i o l a t e d A rizona Supreme Court Rules 42,^ 53(d), 

and 5 3 ( f ) . The panel found i n aggravation that the respondent 

had f a i l e d to cooperate with the d i s c i p l i n a r y proceedings and had 

s u b s t a n t i a l experience i n the p r a c t i c e of law. In m i t i g a t i o n , 

the panel found that the respondent had no p r i o r d i s c i p l i n a r y . 

record. The panel ordered that the- respondent be suspended from 

the -practice bf" law f o r ten months, pay r e s t i t u t i o n to h i s 

c l i e n t s , and pay a l l costs and expenses I n c u r r e d by the Arizona 

Bar A s s o c i a t i o n i n the proceedings. 

2. Appropriate Sanction. -"A. f i n a l a d j u d i c a t i o n i n another 

j u r i s d i c t i o n that a lawyer has been g u i l t y of misconduct . . . • 

may be t r e a t e d as e s t a b l i s h i n g the misconduct f o r purposes of a 

d i s c i p l i n a r y proceeding i n the Commonwealth." S.J.C. Rule 4:01, 

§ 16(5). Indeed, " [ t ] h e judgment' of suspension or disabarment 

s h a l l be. conclusive evidence of the misconduct unless . . . the 

procedure i n the other j u r i s d i c t i o n d i d not provide reasonable 

n o t i c e or opportunity to be heard or there was s i g n i f i c a n t 

3 Arizona Supreme Court Rule 42 incorporates, by .reference, 
the Arizona Rules of P r o f e s s i o n a l Conduct. The panel found 
f u r t h e r that the respondent -vio l a t e d Arizona Rules of . 
P r o f e s s i o n a l Conduct 1.2(a), 1.3, 1.4(a)(4)-, 1.16(d), and 8.1(b) 



i n f i r m i t y of proof e s t a b l i s h i n g the misconduct." S.J.C. 

Rule 4:01, § 16(3). The respondent has not a l l e g e d any 

d e f i c i e n c y i n the procedures of the Arizona panel. I therefore 

accept the judgment of suspension i n Arizona as conclusive 

evidence of the respondent's misconduct. 

The respondent has been suspended from-the p r a c t i c e of law • 

in-Ar i z o n a f o r ten months. In r e c i p r o c a l d i s c i p l i n e cases, t h i s 

court "generally g i v e [ s ] e f f e c t to the d i s c i p l i n a r y decisions of 

another j u r i s d i c t i o n without undertaking the often d i f f i c u l t and 

pr o t r a c t e d task of redoing the i n q u i r y which has already been; 

concluded there." Matter of Lebbos, 423 Mass. 753, 755 (1996), 

cert-.* denied, •-•520 'U.S. 1275 (1997), This deference, however, 

"does not a u t o m a t i c a l l y l e a d to r e c i p r o c i t y , " Id'- I "may impose 

the i d e n t i c a l - d i s c i p l i n e " imposed i n Arizona unless, among other 

considerations not r e l e v a n t here, "the misconduct.established' 

does n o t - j u s t i f y the same d i s c i p l i n e i n t h i s Commonwealth," 

S , J,C. Rule 4': 01, § 16 (3) . , 

In 1997, the board adopted new g u i d e l i n e s f o r d i s c i p l i n e i n 

cases i n v o l v i n g n e g l e c t or f a i l u r e ' of zealous r e p r e s e n t a t i o n . 

Matter of Kane, 13 Mass.' A t t ' y D i s c i p l i n e Rep. 321,' 327-328 

(1997). See In re Shauahnessv, 442 Mass, 1012, 1014 (2004), 

(recognizing-that Matter of Kane adopted "new g u i d e l i n e s f o r 

d i s c i p l i n e i n cases i n v o l v i n g n e g l e c t " ) , That d e c i s i o n c l a r i f i e d 

that "[sluspension i s g e n e r a l l y appropriate f o r misconduct 

i n v o l v i n g repeated f a i l u r e s to act 'with reasonable d i l i g e n c e , or 



when a lawye'r has engaged i n a patt e r n of neglect, and' the 

lawyer's misconduct causes serious i n j u r y or p o t e n t i a l l y serious 

i n j u r y to a c l i e n t or others." Matter of Kane, supra at 328. 

Here, the respondent's actions i n j u r e d h i s c l i e n t s because, ; 

during the p e r i o d of the respondent's neglect, the time i n which 

to f i l e a c l a i m f o r attorney's fees expired.' In the • 

circumstances, the respondent's f a i l u r e to seek attorney's fees 

precluded h i s c l i e n t s from recouping the thousands of d o l l a r s 

they had expended over the course, of the l i t i g a t i o n . 

An attorney's " [ f ] a i l u r e to cooperate w i t h Bar Counsel or 

the Board of Bar Overseers" has been considered an aggravating 

f a c t o r i n determining the appropriate d i s c i p l i n a r y sanction. Sof 

Matter of Kane, supra at 328. In t h i s case, the respondent has 

f a i l e d to respond to repeated i n q u i r i e s from both the Arizona am 

Massachusetts boards. He d i d not n o t i f y e i t h e r bar counsel or 

the board of h i s suspension i n Arizona," d i d not respond to the 

order to show cause, and d i d not appear at the hearing before me 

on December 1, 2011. His f a i l u r e - t o cooperate c o n s t i t u t e s -a 

s i g n i f i c a n t aggravating f a c t o r . See Matter of Cronin, 22-Mass. 

A t t ' y D i s c i p l i n e Rep. 161 (2006) ( f a i l u r e to cooperate an , 

" Because the respondent f a i l e d to n o t i f y bar counsel or the 
board of the d i s c i p l i n e against him, i n v i o l a t i o n of S.J.C. Rule 
4:01, § 16(6), I d e c l i n e to make h i s suspension r e t r o a c t i v e to •• 
the e f f e c t i v e date of the Arizona suspension. See Matter of 
Sheridan, 449 Mass. 1005, 1008 (2007), and cases cited'. 



aggravating f a c t o r where lawyer was a d m i n i s t r a t i v e l y suspended) 

I conclude t h a t , given these circumstances, the ten-month 

suspension " i s not markedly disparate from what has been ordered 

i n comparable cases" i n the Commonwealth. See In re Goldberg, 

434 Mass. 1022, 1023 (2001), and cases c i t e d . See a l s o In re 

Shaughnessy, 442 Mass. 1012 (2004) (ordering, under pre-Matter of 

Kane standards, a six-month and one day suspension f o r attorney's 

neglect of c l i e n t matter, while recognizing tha;t, a f t e r Matter of 

Kane, " s i m i l a r conduct [] would merit a s u b s t a n t i a l l y more 

serious sanction")'; Matter of Hoowood, 24 Mass. A t t ' y D i s c i p l i n e 

Rep. 354, 354-359, 361-364 (2008) (one-year suspension f o r 

intentionally'"'misusing r e t a i n e r , r e f u s i n g to refund unearned 

r e t a i n e r , d e c e i v i n g c l i e n t , and f a i l i n g to cooperate with bar 

counsel's i n v e s t i g a t i o n ) . ' 

F i n a l l y , i n cases i n v o l v i n g r e c i p r o c a l d i s c i p l i n e , i t i s the 

usual p r a c t i c e to c o n d i t i o n reinstatement i n the Commonwealth 

upon p r i o r reinstatement i n the j u r i s d i c t i o n i n which the 

d i s c i p l i n e o r i g i n a t e d . .Q^p , P. . g ..• Matter of R i t z o , 26 Mass. 

A t t ' y D i s c i p l i n e Rep. 555 (2010); Matter of.Carey, 25 Mass. A t t ' y 

D i s c i p l i n e Rep. 89'(2009); Matter of Anderson, 23 Mass. A t t ' y 

D i s c i p l i n e Rep. 14 (20 07). I impose such a condition, here.' 

3. D i s p o s i t i o n . . An order s h a l l enter suspending the 

respondent from''the p r a c t i c e of law i n the Commonwealth f o r a 

^ I acknowledge that the respondent has no p r i o r 
d i s c i p l i n a r y offenses. 



p e r i o d of ten m o n t h s e f f e c t i v e immediately, with reinstatement 

conditioned upon the respondent's p r i o r reinstatement i n Arizona. 

By the Court 

Entered: January 10, 2012 


