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COMMONWEALTH OF MASSACHUSETTS

SUFFOLK, ss. ) SUPREME JUDICIAL COURT
' FOR SUFFOLK COUNTY
NO. BD-2011-110

In Re: STANLEY E. GREENIDGE

MEMORANDUM OF DECISTION

This matter came before me on an infbrmation and record of
proceedings, together with a vote of the Board bf Bar Overseers
(board) recommending that the respondent be suspended from the
practice of law for one year, with three months suspended and
imposition of the remainder of the suspension stayed for two
years. ~See S.J.C. Rule 4:01, §8(6). - The information was filed
on remand from this-couft so‘that evidentiaf? heérings could be
conduqted on tﬁe question of mitigation and the appropriate
sanction to be imposed in light of.the respondent's thgn newly-
diaghésed mental illness, which had gone unfecognized and
untreated at the time of the misconduct. The dbnduct found'by
the board was deemed admifted dﬁring an earlierrhééring at'whiéh'
the resp0ndent.was defaulted when he failed tp appear. Since the.
respondent obtained counsel and began participating in the

disciplinary proceedings, he has not disputed any of the board's




findings as to his misconduct. Therefore) the sole issue before

me is the sanction to be imposed.

1. Factual background. I summarize the hearing committee's:
findingé and conclusions as adopted by the board. The respondent
was admitted to the barlof the Commonwealth.on'July 19, 1955,
after mbre than thnty‘years of praétige in other jurisdictions.
The respondent gradﬁatéd from the Uhiversity of Miéhigan Schoél
of Law in 1972. He Qorked for the Deﬁartmenﬁ of'Justice's
organized crime unit strike force in Baltimbfe, Maryland,
Wéshington, D.C., aﬁd ﬁrooklyn, New York, and ultimaﬁely in
Boston. After leaving the Department of Justice;'he worked for a
large Boston léw firm for apprdximateiy four and one-half Years,‘
then spent two years -at thevFederal defenders’ officé before
- beginning his own practice in the mid—1390s.

| The present diéciélinary proceedings arise from the
respondent's répresentatién of a ‘client who alléged that, while
an:inmate at the Suffolk County houSe'of correétion, she héd,been
sekually'assaulted by dhe of the guardé. The client retained the
respondent's services in Augﬁst, 2002, after an acquaintance of
the respondeh# asked ﬁhat he meet with the client. ’Pfior to
retaining the fespondenth the client had filed a civil claim in
the United Statés District Court pertaining to the alleged

assault, but her previous counsel had withdrawn from the case.
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In January, 2003, the respondent received notice of the
.defendéntsi motions'for summary judgment, bnt took no action on
them,‘and the motions consequently were allowed‘in February,
2003; the respondent did not inform tne client of the'dismissal
of her case, but filed a motion for reoonsideration/ seeking an
extension of'time'in which to file an opposition to the summaxry
judgment'motions.' Two months leter, in April, 2003, the motion
for reoonsideration‘was allowed, notwithstanding that the
resPondent had not filed an opposition, but the respondent did
not make any subsequent filings, and the defendantsj motion for
entry.of judgment was alloned in January, 2004. |

In March of'2004; the respondent had the client and her
mother come to his office, where the client signed a verified
complaint against the same defendants; the respondent did not
inform the client7tnat her Federal olaim had been dismissed, or
of the reason for the new complaint. Theé respondent filed.the
complaint in the United States District Court,:but failed to .
serve the defendants, and the complaint was dismissed infOctober)
2004. The client and her mother made numerous attempts to |
contact theﬁrespondent between Marcn and June 2004,-seeking
information about the status of the client's case, but the
'respondent did not return’their calls. In November, 2004, the

client learned of'the dismissal when she went to the Federal



éourthouse?to'cheék on the status of her case. At that point,
the cliénﬁ hiréed new cduﬁsél'Who fiied an action againstlthe
féépdhdent in the Superior Court, fér'maipractice.and Violatidns
éf'¢§ L. c. 93A. The respondent did not apéWer this éoﬁplaint,
and a default Judgment eﬁtérédvagainét him. Théfclient bbtaihed
an executioﬁ bfrjudgment in the amounﬁ of $1;084;766 12,-where
actual damages~were asseésed at $500,000.00 and then doqbled
pursuant to G. L. c. 93A.. |

In May, 2006, the client filed a supplementary proceés
action against the respondent. At a hearing in Octobér;;2006 on
the respondent's ability‘tO‘pay'any poftion of the judgment; the
respondent testified that he had filed tax returns for the years
2004 and éOOS when he had not donevéo. He was ordered to produce
‘copies of those tax returns to the'clieﬁt's new counéel; he
created and produced a'Féderai tax return for 2005 which stated
that he was single‘and had an income of $20,000, whereas in’
actuality he was married and had an income of appioximétely
$38,000. In November, 2006, the respéﬁdent was ordered to pay
$SOO per wéeklto the client; f?om‘that time:untilvépril, 2011,

‘when the court determined that he had no ability to pay, the

respondent made only two payments, totaling $5,000. He failed to

appear at seven different hearings concerning his ability to'pay,

and a capias was issued against him on each occasion; he was



arrested on a capias on five occasions, and held in jail on
several occasibns until he.appeared'in court, where he was
released on personal recognizance. ' The tWo:payments made were '
$500, paid by the<r§spondent's wife on one occasion when the.
rgspondent had been ariested and was being”heldlin contemﬁt until
he paid’thét amount, and on}anothér océasion}bY.a‘friend who paid
$4,500 to obtain tﬁe respoﬁdent's release from incarceration
-under a court order that the respondeﬁt be held until he paid
that amount. In November,,2009, the éourt'issued a determination
.that the responaent had no.ability to make payments. The .
respondent was again arrested in September, 2010, for failure to
appear at alpayment review hearing, and ﬁhe court confirmed that

the respondent had no ability to pay.

2. Disciplinaryv proceedings. Based on the above conduct,
bar counsel filed a petition for discipline on September 9, 2011.

The petition alleged violations of Mass. R. Prof. C. 1.1

(competencé), 1.2(a) (iawyer shouid seek to achieve lawful
objective of client through permissible means), and 1.3
(diligence) for tﬁe respondeﬁtls failure to oppose the
defendant;s motion for summary judgment,‘té take any furfher
action after the allowance of his motion té recongider, and to.
serve notice of the second complaint upon the defeﬁdants. The

peﬁition also alleged violations of Mass. R. Prof. C. 1.4(a)




(laWye; shogl@ keep client reasonably informed'about status of
matter)vapd (b} (lawyer Shquld explain matter to extent neéesséry
to enable client to make informed decisiqns)_ﬁqr failure tdvkeep
his clien£ reasonably informed of the status of her case and to
| ggﬁély with requeéts for information; Méss.:R.JPigf, C. 3.4(c)

: (knowipg disobedignce,of rgles of tribunal),fMass. R. Prof.

8.4 (d) {conduct.prejudicial té.administration of justice5, and
8.4 (h) (condﬁct'that reflects adversely on attorney's fitness to
practiceAlaw) for failing to appear at the payment review:
heafings in violation of court orders; and Mass. R. ﬁrof.

C. 3.l(a)(l).(falsé stateméﬁts of material fact or law to
‘tribunal), 3.4 (b) (faisifying evidence), 8.4(c) (conductA
involving dishonesty, fraud, deceit, or misrepresentation), and
8.4(aj‘and (h) for submittihg a fabricated‘fax return to the
clieﬁt's,counsel.

-The peﬁition sdught the respondent!'s suspehsion from the
practice of la& for a minimum of three years.' Becéuse the
respondent failed to file an answer to bar counsel's petition,
the allegations agaiﬁst him wére deemed admitted. Sée'S.J.C.
Rule 4:01, §7(3). After a meeting on October 17, 2011, the
board récommendéd that, upon the respondent's default, he be
suSpepded from the pracfice of law’for a period of three years,

and bar counsel subsequently filed an information to that effect




with the single justice.

| In December, 2011, the respondent;s newly-obtained counsel
filed a notice ofiappearancé and sought a continuancé of the
pcheedingé; bar counsel as;ented to the contiﬁuanqe. In April,
2012, the respondent filed an opposition to the information, with
supporting dpcﬁmentation indicating that he had been examined by
a forensic psychologist, had been‘diagnosed as having a serious
but treatable psychiatric disorder, and had begﬁn treatment with
a clinician.- A heéring was held before me on April 10, 2012, and
the parties thereafter filed supplemental memoranda and
supporting documéntation. In May, 2012, the matter was remanded
to the board tb conduct evidentiary hearings, make findings, and
issue a recommendation on the appropriate éandtion tb be imposed

on the respondent for his misconduct in light of the respondent's

then néwly;diagnosed mental illness. See Matter of Johnson) 20
' Mass. Att'y Disc. R. 272 (2004): Bar cAoun'sel'svmo.tion' for a
temporaryxsuspension was denied, contingenﬁ.upon the respondent's
continﬁiﬁg treatment with a iicensed psychotherapiét, compliance
with that therapist's‘recbmmendétiohs,‘and filing'éf ﬁonthly
affidavits of compliance:

fhe hearing committee conducted an evidentiary hearing on
September 7; 2012, at which Dr. Robert J. Mendoza, the forensic

psychologist who had examined the respondent, Phil Salhaney, a




licensed independent social worker and thé respondent'é treating
therapist, and the respbndentltestified( and boﬁh the respondent
and bar cqunsel‘intfoduced a number of.exhibits. The hearing
committee credited both expertg?’ diagngsis of ﬁhe respondent as
suffering from a major depressive disérdef, recurrent, without
?sychotic features, a conditibn hé most likely'had suffered from
since af least 1994, and also creditedvtheir testimony that the
regpondent suffers from "learned helpléséness[" A person
suffering from "learﬁedvhelplessness,” a condition which is
associated with major depression, believes that nothing he or she
does will matter‘or affect the outcome of any situation, The:
individual is able to understand and identify probiems in his or
her liﬁe; but "has develcped a pattefn ofvthinking where he no
longer believes that he has any control in his life. Hé has
begun to behave in a helpless manner. As a resuit, he dismigses
opportunities for chénge." The hearing committee alSOVCreditéd'
Meﬁdoza‘s tesﬁimony that the ?éspondent "felt that the worst
‘thing that would happen, would happen to him, and he felt

like . . . maybe he deserved it," and that "guilt" was a classic
symptom of Jiearned helplessness." In addition, the hearing
committee credited éalhaney‘s diagnosis of the respondent as
suffering from symptoms of trauma due fo a very difficult

childhood and a number dflsignificant events later in his life,




and‘from'dysthymia,vé mood disorder also associéted with
depression and charactéfized by symptoms .of low self-esteem,
hopeleésness,.poor:concéntratioﬁ, poor appetite, insomnia, and.
difficulty.making decisions.

Ihe hearing committee found, relying 5n bothlgxperts‘ 
conclusions, ﬁhat ﬁhe4respondent's;depressioﬁ and "learned
helplessnessﬁ "contributed significantly" to his "mishandling" of
the client's "case, his conduct in ﬁoﬁ.defending her civil suit:
for malpractice, his failure to appear at the supélementary
process hearings; and his failuré,to respond to bar counsel and
the disciplinary process." The hearing committee also found that
the cbnnectioﬁlbetween the misfepreéentatiqns about the
respondent's tax returns and his mental condition was.”iess
clear, " but credited Mendoza's testimony that "learned
hélpleééness causes people not necegsarily to care what they
say." in'éthér Words;'aS‘éalhaﬁey testified, while it does ﬁot
cause lying, ”léarned helplessness" dges cause denial; a person
with depréssion will, rather than confront the facts of a
situation; c1§se his eyeé and hope the problém‘disappears. The -
heariné committee credited the experts' testimony that the
respondent's reaction was to "say or do what was easiest to try
to make the immediate problem [the instruction of the court that

he produce tax returns] go away," and determined that the




"regpondent's false stétement that hé had'filed‘taxes.iﬁ 2004 and
2005 was not designed to.avoid paymenﬁ in supplementary pfocéss,
but- to avoid more problems by acknowledging:such failure." The
committee found that the respondent's false.testimony that he had

filed tax returns for 2004 and 2005, and the fabrication of the

false 2005 return, "was not deceptive because it was not designed.

to mislead and avoid payment." .
Based on testimony by both experts that the respondent had
never before been examined by or cénsulted with a .
psychothefapiSt, that he had been diligent in his tfeatment with
Salhaney, that treatment improved his ability to pracﬁice law and
decreéséd the likélihodd»of fuﬁure<ﬁisconduct, and thét if he
continues in treatment it is unlikely hé will have another major
depressive episode or that‘his miséonduct will recﬁr, as well as
the fespondenf's testimony that he planned to continue in
4treatmeh£ with Salhéney, the heafing committee récommended that '
the réspondent be suspended from the practice of law for one
vear, with imposition of the 'suspension stayed for two years, on
conditions. The hearing committeé-also credited both experts'
testimony that the fespondent'é'criminal defénse work and his
ability to help éthers who are ”ﬁnderserved“by society" 1is very
'impoftént to him and to his feeliﬁg of sélf;worth. "Indeed, both

experts testified that the respondent's ability to practice law

10




is critical to his identity and to his continuing recovery.
. .In deciding upon a sanction to be imposed, as to the

presumptive sanction for neglect of a client matter, the

commitﬁée relied on Matter of Kane, 13 Mass. Atty Disc. R. 321
(1997)'(admonition’Where'lawyer'failed to act with feasonablé
diligence or othefwise neglected client matter and lawyer's
miscoﬁdudt caqsed‘little or no actual injury to client or others;
public reprimand where lawyer's misconduct caused serious injury
or potentially serious injury to client or others; suspension
-Where4miséonduct'involved repeated failures to act or pattern ofl
neglect and coﬁduct caused serious injury or potentially serious
injury to client or others) :

‘'The committee ﬁéﬁed tﬁat the presumptive sanction for

misrepresentations to a court is a one year suspension, see

Matter of McCarthy, 416 Mass. 423, 431—432'(1993),‘and for
misrépreéentatiéns té a‘courf'under oath, twd years. See Matter
of Shaw, 427 Mass. 764, 764 (1998)  ("an attornéy who lies under
oath engages in 'qualitatively different' misconduct from.an
attorney who makes false statements and presgnts false
evidence"). It observed furthéf, however, that a departure from
the presumptive sancﬁion may be.warrantedlbased on the‘nature of
the misrepresentation, the harm resulting, and the mitigating

- circumstances. See, e.g., Matter of Guinane, 20 Mass. Att'y
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(2000) ; Matter of Cross, 15 Mass. Att'y Disc. R. 157L(1999);

o
Disc. R. 191 (2004); Matter of Tong, 16 Mass. Att'y Disc. R. 250

Matter of Dolan, 10 Mass. Att'y Disc. R. 59'(1994).\

The committee determined that the respondent s 2004 pubiic
reprimand for neglecting a client.matter~in,l996].where thé
clienﬁ}s,claims had little merit, was a fagpdr in aggravatigjn.1
In mitigation, in additiqn to its findings on'the respondent's

mental condition, ‘the committee found that the defendants' motion

for summary judgment in the clienﬁ's case, with supporting ‘ ‘ :
affidavits, staﬁed that the officer was not on duty at the timg
of the alleged rape, that other facts in those affidavits called
the client's credibility into question, and that, "as é result it ‘ |
wouid«be speculative to ﬁry totdetermine what harm resulted from‘
the respondent's neglect of the casé,”?

‘The board adopted the hearing committee's findings of fact

and conclusions of law, but rejected its recommended sanction of

! The experts testified that the neglect in the earlier
matter was likely also to have been as a result of the
respondent's then-undiagnosed mental condition, which apparently
arose in 1994 when the respondent left the Department of Justice
and entered private practice, but that they had not interviewed
the respondent specifically in regard to the earlier disciplinary
matter.

2 The information on the proceedings in the client's case
was not before the board when it made its initial recommendation,
but was introduced on remand on tlie question of mitigation.
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a one-year suspension stayed for two_years,,with qonditiqns. The
Boardﬁstated that it was "mindfuiﬁ both of‘thé gravity of the
foénsés‘apd Qf‘the "severity and complexity" of thekféspOHQenﬁ’s
ftfeatable:meﬁtal‘illnéss{h While it concluded that fhe sénctiog
should be reduced based on the mitigating evidence, itvstated
fgfther tﬁéﬁ it Wés‘hnot‘cQﬁQinced, howévef}7ﬁﬁat the mitigafing
evidénce should reduce the‘sanction to what would likely be,'in
efféct, no suspension at all. Some périoa’of actual'suspension
is in order, in iight of the respondent's repeated failures to
act, the hérm to the client, émd the interference with the
administration of justice.” The board reéomméﬁded thaﬁ the
respondent be sanctioned.by a one-year suspension, with a three-
month period éf that suspension imposed and thé remaiﬁder stayéd
for a‘period of two years subject to conditions.? Both the
ireépondent aﬁd.bar counsel ébject to‘the sanction recommeﬁded by
thé board, each for differen£ reasons .

3. Appropriate sanction. I "review de novo the question of

the appropriate level of discipline to be imposed." Matter of

LiBassi, 449 Mass. 1014, 1016)  (2008), quoting Matter -of Kennedy,

* The stay was conditioned on the respondent's .continued
mental health treatment, limitations on his practice without co-
counsel to the area of criminal defense, and regular attendance
at a Lawyers Concerned for Lawyers (LCL) support group for the
first year. ' : '

13




428 Mass. 156, 156 (1998) . While the board's recommended

sanction is entitled to substantial deference, it is not binding.

See Matter of Griffith, 440 Mass. 500, 507 (2003); Matter of
Tobin, 417 Mass. 81, 88, (1994). The aim of the disciplinary
processiﬂis;to protect the public and maintain.its‘Confideﬁce in

the integrity of thé bar'éndithe fairness éhd impartiality of our

legal system." Matter of Pudlo, 460 Mass. 400, 406 (2011)/

quoting Matter of Curry, 450 Mass. 503, 520-521 (2008). "The
appropriate level of discipline is that which is necessary to

deter other attorneys and to protect the public." Matter of

Curry, supra at 530. The sanction imposed, however, also must
not be "markedly disparate" from sanctions imposed on other

attorneys who have committed comparable violations, See Matter

of Goldberg, 434 Mass. 1022, 1023 (2001), and cases cited.

Nonetheless, I "must ultimately decide every case 'on its own

Amerité'such that every offending attorney . . . receives the
‘disposition most appropriate in the circumstances.'" Matter of

Lupo, 447 Mass. 345, 356 (2006), quoting Matter of the Diséipline

of an Attorney, 392 Mass. 827, 837 (1984). "Our rule is not
mandatory. If a disability caused 'a lawyer's -conduct, the -
discipline should be moderated, and, 1f that disability can be

treated, special terms and considerations may be appropriate."

Matter of Schoépfer, 426 Mass. 183, 188 (1997) .
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The case at bar presents atypical facts, and neither party
has directed me to closely analogous precedentf' As a starting
point, the parties do not dispute that the presumptive sanction

for lying under oath to a tribunal is a two-year suspension from .

the practice of law. See Matter of Balliro, 453 Mass. 75, ‘87-89

(2009) ; Matten_; of Shl'aw,. 442‘7 Mass.: 764, 764 ‘(1‘-9'93). The crux of
thé quéstion is the factors that préperly.shouid be appliedlin
mitigation and in aggravation, and thé,respective weights of
thoée factors. For the reasong belpwﬁ I conclude that the
bdard's recommended sanction, with minor modifications, is
appropriate:

Bar counsel's objections“to the board's recommendation
appear to rest largely on his apparent diségreemént with the
hearing CQmmittee“s findings of credibility and welghing of the
evidence, and the!weight fé be éiven to certain factors in
mitigafion'and<in aggfavation.' Bar counsel contends that the
| hearing committee erred in concluding that the respondent's
misréprééentations about the tax réturns were "not designed to
mislead aﬁd avoid paymént" but to avoid fhe gréater“probleﬁ‘of
having failedlto‘éile Federal tax returns; improperiy declined to
consider the respondent}é initial failure to participate in the
disciplinary process as a factor in aggravation; and erred in

considering the respondent's mental illness in mitigation, as the

15




-respondent is only in theAbeginning stages Of treatmenp,A Bar
couneel appears to challenge-any.View of a respondent's mental
iilness as'an appropriate factor in mitigation unless the.‘
respondent cap show, essentially, thatlthe course of'treatment is
"at an end and the treatment has'been eucceesﬁulf Bar couneel
argues, as he did before‘the'peard, thet‘a:opefyear suspepsion,
stayed, is too lenient, and thet the sanction shoeld'be increased
to a.euspension for at leaet one Year{and one da?,'with no stay
of the period of suspensioﬁ. Bar“counsel maintains that a stayed
suepension is markedly disparate froﬁ discipline imposed in other
similar eases and not in the public interest.

The respondent, on phe other hand, argues that the board's
decision requiring a three-month period of imﬁediate gsuspension
from\the prectice_of law, with the:remeinder of the two—year
suspension stayed for two years, is unduly harsh, will-serVe no
protective purpose for the public but wiil be harmful ‘to his
recovery, and is ”markedly,disperate"‘from the eanctiOHS‘imposed
in other cases involving a psychiatric condition. He asks me to
adopt'the committee's original recommehdedleanetion of a onerear
suspension'etayed for two years.

Having.considered these widely disparate views, I conclude
that neither would be appropriate, and that the board;s

recommendation, with minor modifications, should be imposed. The
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béard}ékrecémmendatioﬁ thbughtfully balancéé £ﬁe sometiﬁés
di&éfgéﬁt interésts involVéd'iﬁ.étteﬁﬁting Eé achieve ail of'the
ébd§é¥statédfgoéis of attorﬁey discipline. It récdgnizes the
gravity of.makihg false statemehﬁé, under bath, before a
tribunal, thus impeding the édminisﬁratién of justice, and ‘of
négiecﬁiﬁg é'cliéhffs mafﬁef.tbhéudh an extent that thé‘case is
dismissed and the client losges .any poséibility of recovéry'in
that venue. It recognizes alsé the séverity and complexity of

the respondent's treatable mental illness, from which the

misconduct arose, as a substantial factor in mitigation. And it

proteéts the inteéests and’ safety of the public by imposing a
lengthy period of treatment and monitéring,'While at the same
time ailowipg the'reépondent to serve a disadvantaged énd ﬁn&er—
réepresented gioup of criminal defendants.

" In .short, the boafd's.récomméndatiOn'woﬁld‘serve to'fdster'
public confideﬁ;e'in the integrity of the legal system and
protect the publicifrom harmful miscoﬁdﬁct.' It impbses sanctions
for cléaf miscénduct,‘but moderates the severity of the
| discipline whereAthat misconduct arose from a non-volitional
disabiiity rather tﬁah f?bm a lack of attentiOh,:heglect, ée;f—
interest, or a malicious intent. Moreover, the board's |
recommendation‘is not "markedly disparate" from sanctions imposed

on attorneys who have committed comparable violations of the
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disciplinary rules in similar circumstances, in so far as any
such similar circumstances can be identified. See Matter of

Goldberg, supra, and cases cited.

The imposition of a péfiod of immediate Suspension gerves to
protect the publié perception of the integrity of the courts’ and
the bar, even thoﬁgh‘impositiOn of a sanction where the
misconduct arises from a disability is uhlikely to have a
detérrent effect.on other lawyers. The relatively short periocd
of immediate suspension iﬁcorporates the board}s determination
that the misconduct occurred as a result of the respondent's

mental 1llness, and is unlikely to recur with treatment{ thus the

cause of the misconduct is a substantial factor in mitigation.

See Matter of Balliro, 453 Mass. 75, 87-89 (2009) (evidence in
- mitigation reduced presumptive suSpensioh of two yeafs'to six

months for testifying falsely under oath in a-criminal trial);

Matter of MacDonald,. 23 Mass. Att'y Disc. R. 411, 417 (2007)
(court "weigh/(s] heavily"'mitigating.circuﬁétances,'including
depression, in determining sanction for, inter alia,
misrepresentation unider oath).
In reaching my determination of the appropriate sanction, I
start from the'presumptive'two-yeAr suspension, then turn ﬁo
!

consideration of the factors in mitigation and in aggravation,

upon~Which the board relied, that are challenged by bar counsel.
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Bar counsel appears to.challenge, in general; the concluéion that
thé réspondenﬁ's mental»illneés shéuldvbe chsidered in
mitigationl_ In ﬁhis regard, and relying on two appellate cases
in disciplinary proceedings in'other‘Stétés;.bar counsel conteﬁds
Eha£~Whe£e a psychological‘cbndition has ”céused of contributed
to‘miséénduct,G a‘respondént mﬁst.dé@onstrate_“a}meaningful and
4Sustainéd periéd bf sﬁccessful rehabilitatién" before that
coﬁdition can be consideration in mitigation. See Matter of
Hull, 767 A. 2d: 197, 201 (Del. 2001). Our cases have not
adopted this redquirement, which might well hamper,.if not
preclude, éonsidefation of'a mental illness or.diéability iﬁ many
cases. Instead, we ‘have consistentiy considered evidence of a

disability as mitigating. See Matter of Schoepfer,; 426 Mass.

183, 188 (1997) ("If a disability caused a lawyer's conduct, the
discipline should be moderated, and, if that disability can be
treated, special terms and considerations may be appropriate').

See, ‘e.g., Matter of Johnson, 20 Mass. Att'y Disc. R. 272 (2004);

Matter of Guidry, 15 Mass. Att'y Disc. R. 255 (1999).

The board obsexrved that the committee was;"justified'in
concluding that . learned helplessnesé‘and major depression
contributed to and illuminate the respohdéﬁt’s-condition.”'”In‘
the totality of the ciréumstancés here, the.cémmittee's findiﬁgs,

adopted by the board, and the record upon which those findings
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rely, demonstrate "compelling evidence of special mitigation."

See Matter of Johnson, supra ("substantial financial
difficulties, heavy drinking, depression, and emotional turmoil -
as a result of" respondent's brother's death mitigated

presumptive indefinite,suspension to thirty-month suspensidn);

.Matt%r“of Guidrv,.supra ("extreme_financial and emotidnal_
distress fesulting from grave and acute family problems" in two
years preceding misconduct support miﬁigation of indefinite
suspension to thirty—month'suspension).

Bar counsel challenges also, as he did before thé board, the
hearing committee's conclusion -that the reépondent‘s
misrepresentations about his.tag returns, and the false 2005 tax
returns, were not made in an effort to avoid paying hig client
the judgment due. The committee found, based on Mendoza's

testimony, that the respondent's misrepresentations were not

designed to avoid.payment, but, rather, to avoid the even greater

problems he would confront by an admission'to a faiiure'to'filé
and pay taxes. The béard agresd, noting in addiﬁioﬁ thét the
.respondent'é false statément‘about ha&ing filed the 2004'and 2005
tax returns, ”doeé not directly address or‘even'implicateA
respondent's ability to pay a judgment." The board.oﬁserved that
the cémmittee's findiﬁgs concerning the false statements went to

the issue of mitigation, whereas bar counsel challenged in
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egssence the severity of the sanction. The committee and the

board were entitled to credit the respondent's experts. See

Matter of éurrv; 450’Mass;ﬁ563,‘519 (2008), q@oting Matter of
Barrett, 447 Mass. 453, 460 (2006), and caéés cited (argﬁments'
based on crédibility déterminations generally outside écopé'of
éourt}s feview} hearing committée ig "sole jﬁdgé of‘the
érediﬁility'of testimony presehted at the hgarigg” whose
cfedibility‘dete:minétions will be ﬁéheld unless4éourt is
"satisfied 'with certainty’ thét a credibility determination was
‘whqlly inconsistent with anoﬁher implicit'finding'”).

Ear counée} céntends that while "the committge's reasoning
may have some basis as to the respondent's lies about having
filed tax returns, there simply is no basis for the éamel
conclusion as to the fabricated tax return and its production to
[the client's] counsél. The.fabricated tax £éturn understated
the respondent's income and his marital statuslwith the obvious
purpose of misreérésenting his~ability to pay [the c¢lient]."
Thisiarjument, unsupported by reference to the record, reflects ' y
only bar counsel's'assessment'of the reasons fb;‘the respondent's

actions. The board and the committee were entitled to conclude

otherwige on the evidence before them. See Matter of Saab, 406
Mass. 315, 328 (1989), quoting $.J.C. Rule 4:01, § 8(3), and

Salem v. Magsachusetts Comm'n Aqainét Discrimination, 404 Mass.
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170, 174 (1989) (hearing committee ié "the sole judge of the
cre@ibilit? of the testimony presentéd at the hearing"; "[al wmere
reading of ‘the transcript is not an aaeqqate substitute for |
.aétually observing and hearing the witnesses in determining
credibility"). Moreover, nothing in the recofd supports‘al
‘ cthlusion that the fespondent'svmisrepfesentatidgs.about the tax
returns and his creation of the false téx retﬁrh were made for
different reasons. Both the statemenﬁs and the falsevtax return
a?e consistent with the heafing committee's and the board's
'fiﬁdings, based on.the experts' opinions, and their view of the
regpondent's testimony, that thé respondent' made the
misrepresentations in an attempt to avoid even greater-
difficulties for not having filed tax returns. In addition, as
thg'boara stated, the respondent's 2005 tax return "does not
ditectly address or even implicate respondent's ability to pay a
judgment" in October 2006.

Bar counsel maintains also that'the board failed to weigh
properly the respondent's initial failure to participate in the
disciplinary pfoéess. Failure té particiéate‘in the disciplinary

process may be considered as a factor. in adgravation. See Matter

. of Custafson, 464 Mass. 1021, 1023-1024 (2013). As the board
noted, however, the committee did weigh and consider this factor,

pointing explicitly to the experts' testimony as to the reasons
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for the,respondehﬁ“s féilure to participate, again as a result of
ﬁié‘mentéllillﬁesé; The board stated that &he'respéndent;s
psyéhological condition properly.could be considered to have
.cbntribuﬁed‘to his'conduct éf iniﬁially<féiling tb'respond to bar
déﬁnsel's:investigatipn[ just as the respoﬁdent'faiied to feépond
to ﬁhé cliéht's féquests forxinfdrmatién 6n“her'méttér, failed»to
réspbnd to the client's malpractice claim, and failed Lo respond
"to the supplementary process action.

Bar counsel maintains that a suspension of one year and a
day would have the salutary effect of requiring a hearing prior
to the respondent's reinstatement, at which he can be asked to
demonstrate his then-current fitness to practice law. However,
if[ after successfully meeting the terms of the discipline
impésed over é two-year pefidd;fthe'respondént moves fq dismiss

the‘stay, and bar counsel opposes such motiomn, bar éounsel_may

file a notice of‘objectibn'at Whatevef point the respondent seeks
" to have the stay of suspension'lifted. .See S.J.C. Rule 18(1) (c).
| Bar'counsei maiﬁtains also that "it would not be appropriate
to permit the regspondent to practice law"'where he isg "in the
earliésf phase of treatment and has not yet come to grips with
longstanding problems." Bar counsél'initially made this'argument ‘ ;
at a hearing before me on whether the matter‘shpuld be remanded'

to the hearing committee to conduct additional evidentiary
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hearings-and to make a determination of the appropriate sanction
in light of fhé respondent's then newly—diagnoséd mental illness.
Since that‘time, the feséondent has éontinued to receivelméﬁtéi
hedlth treatment, as well as ﬁreatmenﬁ by'his primary care
physician and a number of épecialists for Varidus:serious'ﬁedical
conditions. He has been‘pfeécribed antidepressant medication by
hislphysiciaﬁ and‘is,taking the medication as prescribed; and has
apparently been practicing éuccessfuli? in the érea of‘criminal
defenéeAwhilé disciélinary proceediﬁgé'were ongoing; Pursuant to
the order of rem;nd, he has filed monthly affidaviﬁs of
compliance with the conditions imposed by that order, as has his
treating therapist?

T am mindfui that the fespbndent's miscoﬁduct was serious
and sustained over a léngthy period. ©Neither the evidence in the
reCOrd'gor the boérd's findings,‘however, suggest that the
fespbndent'é continuing practice of law, subject to conditions,
would be harmful to the public 'at this point. Bar counsel stated
at a subéequent hearing before me that there have been no
COmplainﬁs from any clients, and has not since asserted

otherwise. To ‘the contrary, the respondent’s services to low

income clients provide a public benefit. See Matter of Abelson,
BD-2008-001 (2008). Moreover, both experts testified that the

respondent's continued ability to practice law, and in particular
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to assist low-income clients in criminal defense, is critical to

his perception of his self-worth and to his continuing recovery.

3. Dispositioﬁ; An ordef.shall énter sﬁspendiﬁg the.
feépondeht from the practiée of law for one.year; with imposition
: éf all but the first three mdnths of that éﬁsPenéibn to bélstayed
for tWQ yéars, sﬁbﬁect té compliance witﬁ thé:félléﬁing |
cdnditibns:

1)‘ the respondent shall continué his psychological‘

treatment, meeting as frequently as recommended by his treating

‘therapist;

2) the respondent shall contin@e to see his primary care - |
physician and shail comply wiﬁh that physician's recommendations;

3) Af the'resﬁondént‘s'treating therapist and’his primary
care physicién.determine'that'such‘additional treatment is
Warraﬁtéd, the ?eSpondent shali see a ﬁs&chiatrist regarding
possible medicationband shall comply with the psychiatrist's
recommendations;

4) the respéndent shall limit his practice to criminal
defense unless he is serving with co-counsel on & matter, in
which event counsel shall be provided forthwith, aﬁd acknowledge

recéipt of, a copy of this memorandum of decision;

5) . the respondent shall regularly attend an LCL support

group; and
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6) the respondent shall make quarterly reports to bar
counsel on his compliance with these conditions.

By the Court,

-iérbara Jﬁj
Ssoc1ate tlce_

Entered: April 7 , 2014
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