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S.J.C. Order of Term Suspension entered by Justice Duffly on April 24, 2012, with an 
effective date of May 24, 2012.1 

 
SUMMARY2 

 
 The respondent was suspended for three years for misconduct that occurred in the 
context of his own divorce proceeding.  In October of 2008, the respondent, through counsel, 
filed for divorce from his wife in the Probate and Family Court.  Temporary Orders were 
issued by the court on November 14, 2008, in which the parties agreed to delay the issue of 
whether to file joint tax returns for 2008 until the time of the pre-trial conference which was 
scheduled for February 11, 2009.  During the pre-trial conference, the issue of the 2008 tax 
returns was discussed, and following the conference an agreement was reached regarding the 
preparation and filing of the joint tax returns.  Pursuant to the agreement, the respondent was 
to have a third party prepare the federal and state joint tax returns and provide them to the 
wife; if satisfactory, the wife would execute a power of attorney authorizing the respondent 
to sign and file the tax returns on her behalf.  The issue of the division of any tax refunds 
between the respondent and his wife was not addressed at that time. 
 
 In violation of the agreement, the respondent prepared and electronically filed joint 
federal and state tax returns in February of 2009, without his wife’s knowledge or consent.  
Based upon the joint tax returns, both state and federal tax refunds were owed to the 
respondent and his wife, and the respondent directed that the refunds be deposited directly 
into his IOLTA account.  On February 23, 2009 and February 27, 2009, these tax refunds 
totaling $18,813 were deposited directly into the respondent’s IOLTA account, commingling 
personal funds with his trust property.  The respondent then intentionally spent most of those 
funds without the knowledge and authority of his wife, misappropriating the wife’s share of 
the funds with deprivation resulting.   
 
 On April 10, 2009, after receiving a request from wife’s counsel for the draft tax 
returns, the respondent faxed to wife’s counsel “Draft 2008 Federal and State Tax Returns” 
for her review and misrepresented that if they were satisfactory to her they would be filed on 
April 15, 2009.  The “draft” tax returns that the respondent provided differed from the tax 
returns he filed in February of 2009.  At the conclusion of the divorce case, the misused 
portion of the wife’s tax refund was taken into account in the property distribution. 
 
 By depositing personal funds to his IOLTA account, commingling them with trust 
property, the respondent violated Mass. R. Prof. C. 1.15(a) and 8.4(h).  By intentionally 

                                                
1 The complete Order of the Court is available by contacting the Clerk of the Supreme Judicial Court for Suffolk 
County. 
2 Compiled by the Board of Bar Overseers based on the record filed with the Supreme Judicial Court. 
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This column takes a second look at significant developments in ethics and bar discipline in

Massachusetts over the last twelve months.

Disciplinary Decisions

The full bench of the Supreme Judicial Court issued seven disciplinary decisions in 2008.

Approximately 170 additional decisions or orders were entered by either the single justices

or the Board of Bar Overseers. Several decisions by the Court and the Board were of

significant interest to the bar, either factually or legally.

Curry and Crossen

Of the full-bench decisions, the two that perhaps generated the most interest were the

companion cases of Matter of Kevin P. Curry, 450 Mass. 503 (2008) and Matter of Gary C.

Crossen, 450 Mass. 533 (2008). Curry held that disbarment was the appropriate sanction for

an attorney who, without any factual basis, persuaded dissatisfied litigants that a trial court

judge had “fixed” their case and developed and participated in an elaborate subterfuge to

obtain statements by the judge's law clerk intended to be used to discredit that judge in the

ongoing high-stakes civil case. In Crossen, the Court held that disbarment was also warranted

for another attorney’s participation in the same scheme by actions including taping of a sham

interview of the judge’s law clerk; attempting to threaten the law clerk into making

statements to discredit the judge; and falsely denying involvement in, or awareness of,

surveillance of the law clerk that the attorney had participated in arranging.

These cases are particularly noteworthy for their rejection of the attorneys’ arguments that

the deception of the law clerk was a permissible tactic akin to those used by government

investigators or discrimination testers. The SJC in both cases also reaffirmed that expert

testimony is not required in bar disciplinary proceedings to establish a rule violation or a

standard of care.



misusing the wife’s share of the joint tax refunds, the respondent violated Mass. R. Prof. C. 
8.4(c) and (h). 
 
 By filing the joint tax returns without his wife’s knowledge or consent and in 
violation of his agreement regarding the filing of the returns, the respondent violated Mass. 
R. Prof. C. 8.4(c), (d) and (h).  By intentionally misrepresenting to the IRS and DOR that the 
joint tax returns had been reviewed, approved and electronically signed by his wife, the 
respondent violated Mass. R. Prof. C. 8.4(c) and (h).  By intentionally misrepresenting to his 
wife’s lawyer that he had not filed the joint tax returns when they had already been filed, the 
respondent violated Mass. R. Prof. C. 3.4(b) and 8.4(c). 
 
   The respondent was admitted to the bar in Massachusetts on January 19, 2001.  He 
has no disciplinary history. 
 
 On September 9, 2011, bar counsel commenced disciplinary proceedings before the 
Board of Bar Overseers by filing a petition for discipline.  On February 2, 2012, bar counsel 
and respondent filed Respondent’s Amended Answer to Petition for Discipline and 
Stipulation of the Parties.  On February 13, 2012, the Board of Bar Overseers voted to accept 
the stipulation of the parties and their joint recommendation to file an Information with the 
Supreme Judicial Court recommending that the respondent be suspended form the practice of 
law for three years.  On April 24, 2012, the Court entered an order suspending the respondent 
from the practice of law for a period of three years. 


