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S.J.C. Order of Term Suspension/Stayed entered by Justice Lenk on March 23, 2012.1 
 

SUMMARY2 

 In this matter, the respondent received a three-month suspension, stayed for one 

year with conditions, for his conduct in failing to act with reasonable diligence and 

promptness on his client’s appeal, resulting in the dismissal of the action, and for failure to 

cooperate with bar counsel’s investigation. 

 In 2002, the client was injured while in the course of his employment.  After taking 

a short period of time off, the client returned to work and alternated between light and 

regular duty.  However, in 2007, the client’s employer terminated him on the ground that 

there was no more light duty work available.  The employer denied the client’s worker’s 

compensation benefits claim. 

 In February 2008, prior to the respondent’s representation, the Department of 

Industrial Accidents (DIA) held a conference regarding the client’s application for benefits.  

The DIA denied the claim.  The client’s former counsel appealed the decision.  In October 

2008, the appeal was heard by the DIA, and the DIA stayed the proceedings in order to 

obtain an independent medical opinion.  The client then terminated the services of his former 

counsel and in November 2008, the respondent undertook to represent the client. 

 After further hearing, the DIA judge allowed the client’s compensation claim and 

required the employer/insurer to pay benefits.  The respondent sent a check to the client in 

the amount of $36,013.88 from the employer’s insurer as back payment for the client’s 

partial disability benefits and informed the client that he should receive a weekly check for 

$356.15 from the insurer moving forward.  

 In June 2009, the employer and its insurer filed an appeal of the DIA decision.   The 

respondent failed to file the appellee’s reply brief by the original due date, and despite a 

                                                
1 The complete Order of the Court is available by contacting the Clerk of the Supreme Judicial Court for Suffolk 
County. 
 
2 Compiled by the Board of Bar Overseers based on the record filed with the Supreme Judicial Court.   
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This column takes a second look at significant developments in ethics and bar discipline in

Massachusetts over the last twelve months.

Disciplinary Decisions

The full bench of the Supreme Judicial Court issued seven disciplinary decisions in 2008.

Approximately 170 additional decisions or orders were entered by either the single justices

or the Board of Bar Overseers. Several decisions by the Court and the Board were of

significant interest to the bar, either factually or legally.

Curry and Crossen

Of the full-bench decisions, the two that perhaps generated the most interest were the

companion cases of Matter of Kevin P. Curry, 450 Mass. 503 (2008) and Matter of Gary C.

Crossen, 450 Mass. 533 (2008). Curry held that disbarment was the appropriate sanction for

an attorney who, without any factual basis, persuaded dissatisfied litigants that a trial court

judge had “fixed” their case and developed and participated in an elaborate subterfuge to

obtain statements by the judge's law clerk intended to be used to discredit that judge in the

ongoing high-stakes civil case. In Crossen, the Court held that disbarment was also warranted

for another attorney’s participation in the same scheme by actions including taping of a sham

interview of the judge’s law clerk; attempting to threaten the law clerk into making

statements to discredit the judge; and falsely denying involvement in, or awareness of,

surveillance of the law clerk that the attorney had participated in arranging.

These cases are particularly noteworthy for their rejection of the attorneys’ arguments that

the deception of the law clerk was a permissible tactic akin to those used by government

investigators or discrimination testers. The SJC in both cases also reaffirmed that expert

testimony is not required in bar disciplinary proceedings to establish a rule violation or a

standard of care.



reminder from appellant’s counsel, failed to file a motion for late filing and failed to file a 

reply brief on behalf of the client.   

 In May 2010, the DIA Reviewing Board reversed the client’s partial incapacity 

benefits.  In June 2010, the respondent filed a notice of appeal with the DIA.  The respondent 

took no further action with regard to this appeal.  In March 2011, the client requested the 

immediate return of his file.  However, the respondent failed to return the file.   

 In addition, the respondent failed to cooperate with bar counsel’s investigation. A 

subpoena was issued for the respondent’s appearance.  The respondent failed to appear under 

subpoena, but rather forwarded the client’s file to bar counsel.  Bar counsel subpoenaed the 

respondent again, and the respondent did appear before bar counsel. 

 The respondent’s conduct in failing to act with reasonable diligence and promptness 

on the client’s appeal, resulting in the dismissal of the action, violated Mass. R. Prof. C. 1.1 

and 1.3.  The respondent’s failure to cooperate with bar counsel’s investigation violated 

S.J.C. Rule 4:01, § 3, and Mass. R. Prof. C. 8.4 (d) and (g).   

 In aggravation, the respondent received a public reprimand for similar misconduct 

involving neglect. See Matter of Boyd, 22 Mass. Att'y Disc. R. 99 (2006).   

 The matter came before the Board of Bar Overseers on a stipulation of facts and 

joint recommendation for a three-month suspension, with the execution of the suspension 

stayed for one year subject to compliance with recommendations made after audit and 

evaluation by the Law Office Management Assistance Program and Lawyers Concerned for 

Lawyers.  On February 13, 2012, the Board of Bar Overseers voted unanimously to accept 

the stipulation and to recommend the agreed-upon disposition to the Supreme Judicial Court.  

The Court so ordered on March 23, 2012.   

 


