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2008: The Year in Ethics and Bar Discipline
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Constance V. Vecchione, Bar Counsel

This column takes a second look at significant developments in ethics and bar discipline in

Massachusetts over the last twelve months.

Disciplinary Decisions

The full bench of the Supreme Judicial Court issued seven disciplinary decisions in 2008.

Approximately 170 additional decisions or orders were entered by either the single justices

or the Board of Bar Overseers. Several decisions by the Court and the Board were of

significant interest to the bar, either factually or legally.

Curry and Crossen

Of the full-bench decisions, the two that perhaps generated the most interest were the

companion cases of Matter of Kevin P. Curry, 450 Mass. 503 (2008) and Matter of Gary C.

Crossen, 450 Mass. 533 (2008). Curry held that disbarment was the appropriate sanction for

an attorney who, without any factual basis, persuaded dissatisfied litigants that a trial court

judge had “fixed” their case and developed and participated in an elaborate subterfuge to

obtain statements by the judge's law clerk intended to be used to discredit that judge in the

ongoing high-stakes civil case. In Crossen, the Court held that disbarment was also warranted

for another attorney’s participation in the same scheme by actions including taping of a sham

interview of the judge’s law clerk; attempting to threaten the law clerk into making

statements to discredit the judge; and falsely denying involvement in, or awareness of,

surveillance of the law clerk that the attorney had participated in arranging.

These cases are particularly noteworthy for their rejection of the attorneys’ arguments that

the deception of the law clerk was a permissible tactic akin to those used by government

investigators or discrimination testers. The SJC in both cases also reaffirmed that expert

testimony is not required in bar disciplinary proceedings to establish a rule violation or a

standard of care.
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IN RE:  MICHELLE A. MASSICOTTE 
NO. BD-2012-055 

S.J.C. Order of Term Suspension and Reinstatement entered by Justice Botsford on 
March 28, 2013.1 

SUMMARY2 

On May 16, 2012, the respondent, Michelle A. Massicotte, was suspended from the 
practice of law by the United States Patent and Trademark Office for twenty-four months, 
with leave to apply for reinstatement at any time after two months from the date of the final 
order, and with a twenty-four month period of probation after reinstatement.  The 
circumstances resulting in the respondent’s discipline were as follows. 

The respondent practices before the USPTO in trademark and non-patent matters.  
The respondent was an attorney of record in three pending trademark applications for two 
clients.  The USPTO e-mailed a non-final action in each of the three trademark matters to 
respondent’s law firm.  Two of the office actions for the same client shared the same 
deadline, which fell on a holiday.  The respondent received the office actions prior to the 
expiration of their respective response periods.  Because the respondent did not respond to 
the actions in a timely manner, each of the trademark applications became abandoned as a 
matter of law.  The respondent asserts that the abandonment of the trademark applications 
was unintentional. 

The respondent filed a petition to revive each of the abandoned trademark 
applications using an electronic petition format that indicated that the USPTO non-final 
actions had not been received prior to the expiration of the respective response periods.  The 
USPTO granted the petitions and revived the three trademark applications based, in part, on 
the respondent’s representations that she had not received the non-final actions prior to the 
expiration of the response periods.  Two of the three trademark applications were 
subsequently expressly abandoned by the client, and the third application was subsequently 
allowed to be abandoned by the client per operation of law. The respondent provided 
evidence sufficient to satisfy the USPTO that there was a nexus between the respondent’s 
conduct and a medical condition, namely, at all relevant times, respondent was enduring a 
high risk pregnancy and complications associated with the pregnancy while handling a large 
volume of work at her law firm. 

The respondent’s conduct in neglecting matters entrusted to her and giving false or 
misleading information to the USPTO was in violation of applicable provisions of the 
USPTO Code of Professional Responsibility.  The USPTO did not find the respondent’s 
conduct to be knowing or intentional.  In mitigation, the respondent had no prior disciplinary 
history before the USPTO; the conduct appears to have been aberrational; at all relevant 
times, the respondent was enduring a high-risk pregnancy with complications; and the 
respondent cooperated fully in the investigation and resolution of the matter. 

On June 18, 2012, bar counsel filed a petition for reciprocal discipline with the 
Supreme Judicial Court for Suffolk County.  On December 4, 2012, the respondent was 
reinstated to the bar of the USPTO.  The parties assented to an order of reciprocal discipline.  

                                                
1 The complete Order of the Court is available by contacting the Clerk of the supreme Judicial Court for Suffolk 
County. 
 
2   Compiled by the Board of Bar Overseers based on the record filed with the Supreme Judicial Court. 



On March 28, 2013, the Court (Botsford, J.) entered an order suspending the respondent for 
twenty-four months, retroactive to July 1, 2012, with the respondent to be actually suspended 
for the first two months and the remaining twenty-two months to be stayed.  In the same 
order, the Court also reinstated the respondent to the Massachusetts bar, retroactive to the 
date of her reinstatement by the USPTO. 


