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2008: The Year in Ethics and Bar Discipline

by

Constance V. Vecchione, Bar Counsel

This column takes a second look at significant developments in ethics and bar discipline in

Massachusetts over the last twelve months.

Disciplinary Decisions

The full bench of the Supreme Judicial Court issued seven disciplinary decisions in 2008.

Approximately 170 additional decisions or orders were entered by either the single justices

or the Board of Bar Overseers. Several decisions by the Court and the Board were of

significant interest to the bar, either factually or legally.

Curry and Crossen

Of the full-bench decisions, the two that perhaps generated the most interest were the

companion cases of Matter of Kevin P. Curry, 450 Mass. 503 (2008) and Matter of Gary C.

Crossen, 450 Mass. 533 (2008). Curry held that disbarment was the appropriate sanction for

an attorney who, without any factual basis, persuaded dissatisfied litigants that a trial court

judge had “fixed” their case and developed and participated in an elaborate subterfuge to

obtain statements by the judge's law clerk intended to be used to discredit that judge in the

ongoing high-stakes civil case. In Crossen, the Court held that disbarment was also warranted

for another attorney’s participation in the same scheme by actions including taping of a sham

interview of the judge’s law clerk; attempting to threaten the law clerk into making

statements to discredit the judge; and falsely denying involvement in, or awareness of,

surveillance of the law clerk that the attorney had participated in arranging.

These cases are particularly noteworthy for their rejection of the attorneys’ arguments that

the deception of the law clerk was a permissible tactic akin to those used by government

investigators or discrimination testers. The SJC in both cases also reaffirmed that expert

testimony is not required in bar disciplinary proceedings to establish a rule violation or a

standard of care.

 

 

 

 

 

IN RE:  THOMAS EISENSTADT 

NO.  BD-2012-067 

S.J.C. Order of Term Suspension entered by Justice Cordy on January 16, 2014. 1 
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1 The complete Order of the Court is available by contacting the Clerk of the Supreme Judicial Court for Suffolk 
County.  
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COMMONWEALTH OF MASSACHUSETTS 

SUPREME JUDICIAL COURT 
FOR SUFFOLK COUNTY 
No. BD-2012-067 

IN RE: THOMAS EISENSTADT 

MEMORANDUM OF DECISION 

This case is before the court on an Information filed by 

the Board of Bar Overseers (board) recommending that the 

respondent attorney, Thomas Eisenstadt, be disbarred. The 

respondent did not contest the allegations of misconduct 

underlying the board's findings and recommendation --

essentially that in two different matters he received settlement 

funds on behalf of clients and converted those client funds to 

his own use, intending and actually depriving them of their use. 

While restitution has been made to those clients, medical liens 

incurred by them remain, at least in part, unpaid. 

The procedural history of this case extends back more than 

two years. During the course of bar counsel's investigation of 

activity in respondent's IOLTA account, the respondent failed to 

comply fully with bar counsel's request for documents, and it 

became apparent that there was very little chance of 

reconstructing the IOLTA account because the recordkeeping 



requirements of Mass. R. Prof. C. 1:15, as appearing in 401 

Mass. 1301 (1988), and the IOLTA Guidelines, had simply not been 

complied with. 

On January 17, 2013, this court temporarily suspended the 

respondent from the practice of law. It is apparent that the 

terms of the temporary suspension order (whether wilful or not) 

have not been complied with. 

On May 20, 2013, a Petition for Discipline was filed to 

which the respondent did not respond. The allegations of 

misappropriation in the petition were subsequently deemed 

admitted. The respondent eventually filed a memorandum on 

disposition on September 9, 2013, in which he sought a short 

term suspension on the grounds that the converted funds had been 

repaid, and that his long career in public service and his 

personal and family circumstances warranted consideration in 

mitigation. The respondent also argued at the hearing before 

this court that his client (like other long-practicing solo 

practitioners) was simply unable to adjust to or implement the 

detailed IOLTA accounting requirements now incorporated into the 

Rules of Professional tonduct. Consequently, he argued that he 

should be permitted to continue to practice law but only on the 

type of cases that did not ordinarily require the use of IOLTA 

accounts (e.g., appointed criminal cases). 
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While the respondent's circumstances are sympathetic and, 

in a way, tragic, the court's primary concern must be the 

protection of the public. I conclude that, at a minimum, a 

suspension from the practice of law is necessary in this regard. 

Accordingly, I order that th~ respondent be suspended from the 

practide of law for two years, effective as of the date of the 

entry of this judgment. 

Justice 

.Dated: January 16, 2014 
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