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2008: The Year in Ethics and Bar Discipline
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Constance V. Vecchione, Bar Counsel

This column takes a second look at significant developments in ethics and bar discipline in

Massachusetts over the last twelve months.

Disciplinary Decisions

The full bench of the Supreme Judicial Court issued seven disciplinary decisions in 2008.

Approximately 170 additional decisions or orders were entered by either the single justices

or the Board of Bar Overseers. Several decisions by the Court and the Board were of

significant interest to the bar, either factually or legally.

Curry and Crossen

Of the full-bench decisions, the two that perhaps generated the most interest were the

companion cases of Matter of Kevin P. Curry, 450 Mass. 503 (2008) and Matter of Gary C.

Crossen, 450 Mass. 533 (2008). Curry held that disbarment was the appropriate sanction for

an attorney who, without any factual basis, persuaded dissatisfied litigants that a trial court

judge had “fixed” their case and developed and participated in an elaborate subterfuge to

obtain statements by the judge's law clerk intended to be used to discredit that judge in the

ongoing high-stakes civil case. In Crossen, the Court held that disbarment was also warranted

for another attorney’s participation in the same scheme by actions including taping of a sham

interview of the judge’s law clerk; attempting to threaten the law clerk into making

statements to discredit the judge; and falsely denying involvement in, or awareness of,

surveillance of the law clerk that the attorney had participated in arranging.

These cases are particularly noteworthy for their rejection of the attorneys’ arguments that

the deception of the law clerk was a permissible tactic akin to those used by government

investigators or discrimination testers. The SJC in both cases also reaffirmed that expert

testimony is not required in bar disciplinary proceedings to establish a rule violation or a

standard of care.
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IN RE: ALFRED A. MACCHI   

NO. BD-2013-028 

S.J.C. Order of Term Suspension/Stayed entered by Justice Spina on 
April 10, 2013.1 

 
SUMMARY2 

 

 In November of 2004, a developer retained the respondent to assist him in a real 
estate transaction in which the client intended to sell commercial real estate located in 
Massachusetts.  Between June 15, 2005, and September 13, 2005, as per the terms of 
an executed purchase and sale agreement dated June 13, 2005, the respondent received 
three payments from a potential buyer totaling $12,400.  The funds represented a 
$10,000 non-refundable deposit to be used in part by the respondent’s client to bring 
the existing mortgage on the property current through to the date of the purchase and 
sale agreement.  The remaining amount of the $10,000 deposit could be used at the 
discretion of the client.  The additional $2,400 was to be applied to the client’s ongoing 
mortgage payments.  All of the funds were deposited by the respondent into his general 
office operating account.   

 
 In June 2005, the respondent accounted to the client in writing for $10,000 of 
the deposit funds that he had received.  The respondent made certain mortgage 
payments, paid himself an agreed sum for his services and paid the balance to his 
client, all consistent with the terms of the purchase and sale agreement.  By May 2006, 
the transaction had fallen through and the property was foreclosed upon.   
 
 In June 2006, the client retained other counsel and the respondent sent to 
successor counsel the entirety of his file.  The respondent did not maintain adequate 
records of his receipt, maintenance and disbursement of the additional $2,400 deposit 
or provide the client with any accounting of his handling of these funds.  After the 
client complained to bar counsel, the respondent adequately accounted for the funds.  

 
 The respondent’s conduct in depositing trust funds into his business operating 
account was in violation of Mass. R. Prof. C. 1.15(b).  The respondent’s failure to 

                                                
1 The complete Order of the Court is available by contacting the Clerk of the Supreme Judicial Court for 
Suffolk County. 
 
2 Compiled by the Board of Bar Overseers based on the record filed with the Supreme Judicial Court. 
 



maintain adequate records of his receipt, maintenance and disbursement of the trust 
funds and to render a full written accounting to his client was in violation of Mass. R. 
Prof. C. Rule 1.15(f) and (d). 

 
 In addition, between July 1, 2004, and October 2008, the respondent failed to 
perform a three-way reconciliation of his IOLTA account at least every sixty days.  The 
respondent’s failure to properly reconcile his account is conduct in violation of Mass R. 
Prof. C. 1.15(f)(1)(E).   

 
 In aggravation, the respondent received a public reprimand in 2001 for similar 
misconduct.  Specifically, the respondent failed to execute a written contingent fee 
agreement in violation of DR 2-106(C), commingled trust funds with personal or 
business funds, and failed to maintain adequate records of, failed to account for, and 
negligently misused client funds in violation of DR 1-102(A)(6), DR 9-102(A), and DR 
9-102(B).  The board imposed a public reprimand and placed the respondent on 
probation for two years with a requirement that he retain an accountant to examine and 
certify his client account.  

 
 In mitigation, the respondent’s current trust account records are in compliance 
with the requirements of Mass. R. Prof. C. 1.15.  

 
 This matter came before the board on a stipulation of facts and disciplinary 
violations and a joint recommendation for discipline.  On March 14, 2013, the board 
accepted the parties’ recommendation and recommended a suspension for a period of 
six months, with execution of the suspension stayed for a period of two years, subject 
to compliance with the terms of a two-year accounting probation agreement and 
attendance at a CLE program recommended by bar counsel.  On April 10, 2013, the 
Court so ordered with an effective date as of the date of the order.  
 


