
    

January 2009

2008: The Year in Ethics and Bar Discipline

by

Constance V. Vecchione, Bar Counsel

This column takes a second look at significant developments in ethics and bar discipline in

Massachusetts over the last twelve months.

Disciplinary Decisions

The full bench of the Supreme Judicial Court issued seven disciplinary decisions in 2008.

Approximately 170 additional decisions or orders were entered by either the single justices

or the Board of Bar Overseers. Several decisions by the Court and the Board were of

significant interest to the bar, either factually or legally.

Curry and Crossen

Of the full-bench decisions, the two that perhaps generated the most interest were the

companion cases of Matter of Kevin P. Curry, 450 Mass. 503 (2008) and Matter of Gary C.

Crossen, 450 Mass. 533 (2008). Curry held that disbarment was the appropriate sanction for

an attorney who, without any factual basis, persuaded dissatisfied litigants that a trial court

judge had “fixed” their case and developed and participated in an elaborate subterfuge to

obtain statements by the judge's law clerk intended to be used to discredit that judge in the

ongoing high-stakes civil case. In Crossen, the Court held that disbarment was also warranted

for another attorney’s participation in the same scheme by actions including taping of a sham

interview of the judge’s law clerk; attempting to threaten the law clerk into making

statements to discredit the judge; and falsely denying involvement in, or awareness of,

surveillance of the law clerk that the attorney had participated in arranging.

These cases are particularly noteworthy for their rejection of the attorneys’ arguments that

the deception of the law clerk was a permissible tactic akin to those used by government

investigators or discrimination testers. The SJC in both cases also reaffirmed that expert

testimony is not required in bar disciplinary proceedings to establish a rule violation or a

standard of care.

 

 

 

IN RE: KIRK Y. GRIFFIN 

NO. BD-2013-081 

S.J.C. Order of Temporary Suspension entered by Justice Spina on September 13, 2013.1 
 

Page Down to View Memorandum of Decision 

                                                
1 The complete Order of the Court is available by contacting the Clerk of the Supreme Judicial Court for Suffolk 
County.  
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IN RE: KIRK Y. GRIFFIN 

MEMORANDUM OF DECISION 

Bar Counsel has filed a petition for temporary suspension, pursuant to S.J.C. Rule 

4:01, § 12A, alleging that the respondent has failed to pay Robert Falanga, a client, some 

$510,000 from the proceeds of a sale of a business owned by Falanga; that he has failed 

to provide compliant trust account records for his IOLTA account, see Mass. R. Prof. C. 

1.15 (f) (1); that his improper management of his IOLTA account resulted in a $1,909.09 

overdraft on that account; that his improper management of his IOLTA account renders 

him unable to confirm that he is holding all other client funds intact; and that by virtue of 

the aforesaid conduct the respondent poses a threat of substantial harm to clients or to 

prospective clients, S.J.C. Rule 4:01, § 12A. 

The factual background is complex, but there appears to be no dispute that the 

respondent has not paid as much as $510,000 to Falanga from the proceeds of the sale of 

Falanga's business, subject to a claim of $100,000 by the respondent for legal fees and 

expenses. See petition, ~~20, 21; Exh. A-7; copies of two checks (#10157 and #10158) 

referred to in Exh. A-7, dated October 17, 2012, payable to Robert Manning, Esq., who is 

current counsel to Falanga, drawn on respondent's IOLTA account, in the amounts of 

$410,000 and $100,000, respectively; ~7 of respondent's answer to Falanga's lawsuit. It 



- 2-

is reasonable to infer, and I so infer, that the respondent used Falanga's funds deposited to 

his IOLTA account for other purposes, as there are insufficient funds to cover the 

aforesaid two checks totalling $510,000. 

The respondent has admitted to bar counsel that he has not paid Falanga $410,000 

from the sale of Falanga's business, and does not have the funds to do so in his IOLTA 

account. The respondent has failed to provide bar counsel with documentation 

accounting for the remaining funds owing to Falanga, and has failed to provide bar 

counsel with compliant trust account records, despite repeated requests therefore, needed 

to confirm that he is holding intact all funds properly due his clients, including Falanga. 

See Affidavit of Albert C. Nolan, ~~18, 19, 20. 

The evidence also shows that the respondent paid a personal $20,000 IRS 

obligation with a check drawn on his IOLTA account. 

Based on the foregoing, and after hearing from bar counsel and the respondent on 

September 4, 2013, I am satisfied that bar counsel has shown that the respondent poses a 

threat of substantial harm to clients or prospective clients, and that he should be 

immediately suspended from the practice of law pending final disposition of disciplinary 

proceedings commenced by bar counsel. 

An order oftemporary suspension shall issue forthwith. 

ENTERED: September l3, 2013 
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