Mass. f"ff}'—?’“&"f » *mass.govhome * online services * state agencies SEARCH MASS.GOV
Wy

IN RE: DOUGILAS F. TRACIA
NO. BD-2014-056

S.J.C. Judgment of Disbarment entered by Justice Duffly on January 16, 2015.'

Page Down to View Memorandum of Decision

' The complete Order of the Court is available by contacting the Clerk of the Supreme Judicial Court for Suffolk
County.



COMMONWEALTH OF MASSACHUSETTS

SUFFOLK, ss. | SUPREME JUDICTIAL, COURT
' FOR SUFFOLK COUNTY
NO:' . BD-2014-056

IN RE: DOUGLAS F. TRACIA

MEMORANDUM OF DECISTON

This matter came before me on an informétion and rec&rd of.
proceedings, together with a unanimoﬁs vote.of the board of bar
overseers (ﬂoard) recommending tﬁat the respondent be disbarred
Erom the practide of 1aw. On September 10, 2012, bar counsél
filed a petition for discipline agéinsﬁ thg respondent, asserting
that, while agt;ng:as'tfustge and attorney-in-fact for his
‘Ffather, he had migshandled his.fathef;s funds, iﬁtentionally
depri&ing his father and his father's estate:of thogse funds for
his own use. The regpondent filed an answervon September 27;A
2012; bar counSelgthereafter filed an amended petition.and the
respondent filed an amended answer on December 12, 2012.
Followiﬁg additional prbceedings to éompel discovery, a public
hegring was conducted over Ffive aays in June and July of 2013.
Eight witneéses testified, iﬁcluding the respondent's two

siblings, and eighty-one numberéd exhibits were introduced in




vidence. The respondent teétified'on his own behalf. On March
14, 2014, the hearingtcommittee fiied a repért‘with,the board
reéommending that the réspondent be disbarred, On Apiii 28,
2014, the board.voted to édopt the findings of fact, conclusions
of law, and saﬁqtionirecommended by the hearing committee,

After the boafd's recommendéﬁion was filed in the county
court,. -the respondent filed a motion to show cause, ‘alleging that
the disciplinary proéeeding itself was an "improper persecution">
and a "witch hunt" based on "sﬁurious and specious" lies and
perjured testimony ariging from the personél animosity of the
respondenf's sister, who filed the ofiginal complaint with bar
_coﬁnsel, knowingiy and improperly introducéd at the hearing by
bar counsel.A The respondent maintained also thai the. |
disciplinary proéeeding was pursued in part'due to bar éouhsel's
personal bias and under é qonflict of intereét, in retaliation
for a prioi’iﬁcident when ﬁhe respbndent and bar cgunégl both
worked at the office of baf‘counsel in 1991. A hearing was |
cpndﬁcted before ﬁe on June 26, 2014, Thereéfier, bar counselA
filed a métionvto strike thelrespondént's‘filing, or, in the
alternative, to submit a reply,vwhiéh was aftaghedr I declined
. to strike the regpondent's filingf but allowed bar coﬁnsel'sk
reépénée to be.fiigd. Severél affidavits from attorneys emplojed
at the offiéé of bar counsellin 19§i were aiso filed in response

to the respondent's allegations.




Petition for discipline. The petition for discipline
asserts that'the respondent 1) misused his  father's funds‘to buy
a house,‘purportedly for his father but in whiéh his father never
lived or intended to live, where the respohdent,‘his girl friend,
and her -adult children lived xeﬁt~free; 2) éave‘gifts of $13,000
each from his father{s funds to'thirteen individuais without his
father's knowledge or‘consént, and without‘éuthority to do so
undexr the épringingApower of attorney, and, in many éasgs, asked
to have the amount of the "gift" checks returned to him in.cash;
3) delibera£ely misused trust funds for his own benefit,
including'paying the costs of defending against the disciplinary
action fréﬁ his father's fuﬁds; and 4) charged excessivg and
inappro@riate fees for personai services that wére not services
to the Erust,‘such ag taking his fathei_to lunch and toArun
erraﬁds, wétching ball gémes, driving him to doctqr's
appoiqtmenfs, ana picking uﬁ'his dry cieaniﬁg. Bar counsel
éonfends.that this miécéhduct violated Mass. R. Prof. C. é.é(c)
ﬁdishanesty, deceit,.fraud, or misreprgsenta£ion) and Mass. R.
Préf. C. 8.4(h) (conduct reflecting adversely on fitnesévto
praétice law). The hearing committee found that thelfespondent;s
migconduct violated Mass. R; Prof. C. 8.4 as alleéed, and also
notéd tﬁat the fees charged for personal éervices-were excessive
under +the te?ms of Masg. R. Prof. ¢. 1.5(a) as then in efﬁéct.

The respondent‘chailenges the gufficiency of the evidence




before .the board and”a’uariety of the board‘s evidentiary
_determinations and factual,findings, as we}l‘as'the severity of
the sanction, asserting. that he should receiVe.at most a.
suspended'term‘of suspension.> The respondent maintains, inter
alia, that he did not convert any of the funds, but acted
approprlately accordlng to his authorlty under the springing
power of attorney; that his sister lied to bar counsel in
bringing her complaint due to personal animosity after he refused
to give her free of charge a truck that belonged to his father’s
‘estate and bar counsel was aware of those lies; and that he acted
in hls personal capaC1ty and not as hlS father's attorney, and
thus that bar counsel had no jurlsdlctlon to file a petition for
dlsc1p11ne for actlons not undertaken as an,attorney.

As ciscussed, infra, T COnclude that bar counsel had
jurisdiction to bring the petltlon for dlsc1pllne, the board's
flndlngs are supported by the record the sanctlon is
approprlate, and the respondent shall be dlsbarred from the
‘practlce of law in the Commonwealth.

1. Background. As a preliminary matter, T note that bar
counsel has authority to investigate misconduct by‘a lawyer
regardlegs whether that misconduct occurred‘in the course of an.

attorney-client relationship. S.J.C. Rule 4:01, § 3(1). See,

e.g., Matter of Long, 29 Mass. Att'y Discipline Rep. _ , BD-2013-

047 (2013) (nine-month suspension for misuse of trust funds while




acting as flduClary and not as attorney) . Accordlngly, I do not
further address the respondent's arguments as to a lack of
jurisdiction and venue. - |
I sunmarire.the nearing committee's findings and

concluslons,.adopted in full by the board. The respondent was
admitted to the practice of law in the Commonwealth on December
17, 1993, ,The regpondent malntalned.a solo law practice, and
also WOrked‘intermittently as.a financial advisor. His father,
Frederick G. Tracia, had three children.® The respondent was the
woldest, and he had siblings Dorothy zerwekh and Donald Tracia,
both of whom live in Massachusetts. In December, 2005, Fred Was
living in a hOuse on Everit Avenue in Framingham'where he had
lived for thlrty elght years with Shirley Antobenedetto

Shlrley had owned the house and raised her five children there
before Fred moved in; at some point, Shlrle? conveyed a fifty perxr.

cent interest in the house to Fred.

Sbrinqinq durable _power of attorney. ‘As part of estate
plannlng that he undertook at that tJme, Fred, then geventy-five
vyears old, retalned attorney Deborah Nelson to create a springing

durable power of attorney, whlch Fred executed on December 1is,

! For clarity, I refer to the respondent's family members by
their first names. Ag did the hearing committee, I refer to
Frederick G. Tracia by the nickname "Fred." '

? For oonsrstency, I also refer to Shirley Antobenedetto by
her first name. '




2605:‘ The sprlnglng durable power of attorney app01nted the
respondent to be Fred's attorney in- fact in the event that Fred
were determined to "iack capacity to make or to communicate
decisions for (himself]"; the appointment became effective only
"if, when and:for go long as a deterwinatron [of incabacity]
shall be made‘in writing by'[Fred's] attendihg-physician with a
concurring second opinion according to accepted medical standards
of judgment and the requirements of Chapter 201D of the General
.Laws of Massachusetts." The springing aurable power of attorney
‘gave broad authority. to the respondent, among those powers
authorlzlng him to sell, transfer and dellver any of Fred's real
aﬁd personal property, including stocks and bonds} to purchase
stocks and bonds or other seourities in Fred's name and for his
benefit; to eollect aividenés, profits or other income; to
endorse checks; to witﬁdrew funds Exrom Fred}s banks ; and to‘
coileot olaims and demands on Frea‘s tehalt. The power of
attorney also 1ncluded a "general powers' prov1s1on authorlzlng :
the respondent | |
"generally to do all acts and take all'steps which in his
judgment are necessary, convenient or expedient in the -
management of my ploperty and affairs, although if the
matter should requlre more "special authority than is herein
contained, hereby giving my said authority full power to act
for me and in relation to-my affairs, business and property
as full and with like effect as I could act if present,"

Oon its face the sprlnglng durable power of attorney dld not

contaln any prov181ons author1z1ng the respondent to make glfts




‘to c¢reate or fund trusts, or to receive compensaﬁion for his
services.'hBaged on expert téstimpny at the hearing,vthe hearing.
committee concluded, contrary to the respondent's argument and to
the testimony of hig eXpe:;?sﬁhat the ‘general péwérs provision
did nétioperate“té expéhd“thé“Qﬁhér'ééwérs 9f‘éttprney and did
not give the‘réquﬁdeﬁt'autﬁérity to create“trusts. The
committee'#oted that the respondent's expert's argumént‘waé
unSupported by case law, énd alego that, as a fiduciary, the
~reséondent had a duty to act in the best interests of his
principalﬁ and‘not té elevate the interests of others (such as
his heirs) over fhe prinoipal'é own interests.

Respondent's financial difficulties. In 2009 and 2010, the

reépondent was experiencing serioué financial difficulties;.he
aéked Fied'fér a "Fred Tracia Economic Bailout" or féf an advance
oﬁ his.anticipated inheritaﬁce, but Fred deéiined”tq give;the
fespondent a loan or an aavancé.' During that périodd Fred also
deélined to givé Do;othy‘a requested loah for hef ownl purposes.
Thé heafing commiﬁtee found*lbased on geétiﬁoﬁy from all of
Fred's children, that:Fred‘aid ﬁot have a history of giving loans
or making large gifts té his'childrén, In Februéry,;2099, the
reséondent'é credit cards were cancelled. In Marcﬁ, 2009,’the
feépoﬁdént was forced to éell his.condominium iﬁ a short sale,
and in Aﬁfil, 2009, ﬂé‘beéanlliving in a rented basement

apartment in Danvers. At the respondent's request, in November,




2009, Fred applied for and.obtained a credit card in his name,
for the respondent's use, because the respondent was .unable to
obtain a credip card in his own name; the respondent agreed to
pay Fred each month for the amount charged.

In January, 2010, Fred suffered a sgeries of strokes and wag
hospitalized. .On January 17, 2b10, the respondent assumed

control over Fred's finances, although the springing durable

power of attorney was not then in effect. on Januafy 27, 2010, a -

physician treating Fred certified in writing that Fred lacked’ the

" capacity to make or to communicate health care decisions. On

March 2, 2010, a second physician gave a written'medical 6pinion

that Fred lacked the capacity to make or to communlcate health
~care decisions; at that point, the springing durable power of

attorney came into effect.

'Qift Chécks. AOn'January 29,. 2010, tWo days_after the fir;t
certification of incapacity‘bﬁt béfore the springing durable |
power qf attorney‘had cﬁme into effect, the:respondent wrote
"gift" cﬁecks ﬁo himself, his.twé yéunger siblings;.his'girl
friend; aﬁd ﬁis landlord (five checks in the amount éf $13,000
éach), signed in Fred's néme;. Aiong with tﬁe éﬁecks, the
respondent issued ﬁgift letters" signed in ﬁred's name,
purportedly for tax purpoées. Iﬁ a&dition éo conclﬁding that the
durable‘perr of éttorney did nop authorize the respondent to

make gifts, the hearing committee found that these gifts were




made without Fred's prior knowledgerr consent, and did not
convey any:benefit to1ﬁred. .The hearing committee explicitly
diecredited'thehreenondent'e testimony thation.January 27, 2010,
Fred‘authorized“him\to make gifts<to “stranéers who could be
trueteé." Along With other:testimony at the hearing, the hearing
Gommittee pointed to- the responaent's‘eariier, contradictory.
statement in the‘office of bar counsel conoerning when Fred
purportedly authorized making gifts, and to the respondent's
" testimony and reports from the nursing home'where Fred was being
‘treated stating that Fred was unable to SPeak, to articulate his
wishes, or to formulate his thoughts coherently on January 227,
2010, Fred was able to communicate to.some extent but had
problems formulating words and thoughts, difficulty walking,
oould not write, and would get very frustrated with hig inability
to communicate his wishes. | |

Donald testlfled that on January 29' 2610, &hen'he'showed
Fred hlS "glft letter,' Fred became "absolutely balllSth” and
said he did not authorize ‘the respondent to Write the gift check.
Donald aleo teetified that the resoondent later told Donald and
Dorothy not to mentlon the glfts or to talk about flnances w1th
Fred, due to a concern that Fred would "overturn" everythlng At
SubSeouent p01nts, the respondent repeatedlv told Dorothy and
Donald not to dlscuss flnanc1a1 1nformatlon with Fred ~and dld

not want Fred to learn of the other "glfts" the respondent made,
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the'pending sale of the Everit Avenue. home, or the respondent’s
'purohaee of another home in Framingham. The regpondent also sent
email messages to Dorothy and Donald generally relteratlng the
ingtruction not to discuss flnan01al matters with Fred;,Dorothy
and Donald followed these instructions, because the respondent
was an attorney, had financial expertise, and wae their elder
sibling. "Fred nonetheless continued to complain to all three of
his children about the gift checks.

On February 4, 2010, the respondent filed for personal
bankruptcy. His debts were discharged by the United States
Bankruptcy Court on June i' 2010, At some point in February, the
respondent asked his glrl frlend to return the $13 000 gift to
'hlm because Fred was going Lo enter a nursing home. . Within two
weeke, She returned the $13 000 to the respondent in cash. The
hearlng commlttee dld not credlt the respondent's testimony that
the glfts were 1ntended to reduce Fred's estate for Medlcald_or
tax plannlng purpoees, and credlted'the testimony of both the
respondent's and bar COunsel's experts that a glft whlch has been
returned forms part of the estate and does not reduce the estate
for planning or tax purposee.' The‘committee algo declined to
‘_credit the respondent's testimony that he made the gifts on the
adnice of counsei The respondent's.counsel testified at the
hearlng that he did not adv1se the respondent that the respondent

3

perm3881bly could issue glft checks and take the money back 1n
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bcaeh;.to the contrary, counsel‘testified that he told‘thel
respondent a‘returned gift was not a conpleted gift. The hearing
committee credited counsei's-testimony | |

In total from February 2010 through early 2011 the
respondent made flfteen unauthorlzed glfts of 513, OOO each from
Fred's funds to the respondent's girl frlend, her adult chlldren,
the reepondent'e landlord and‘her'adult chiidren,nthe
respondent's secretary, and other friends of the respondent, as
‘well as to Donald's three year old daughter and a family friend.
"The respondent then requested and received these gifts back in
cash. The hearing committee determined that all of the gifts
were made without Fred's knowledge or consent did not assist
Fred by reduc1ng the estate for tax plannlng purposes because the
gifts were returned- did not beneflt Fred in any way; and were
1ntentlonal mlsuse by the respondent of Fred's funds for the
respondent's own purposes in breach of the respondent'
fldu01ary duty to Fred Moreover, by requeetlng the gifts be
returned in cash the reepondent dellberately concealed the money
to av01d hav1ng 1t avallable to pay any of hlS bankruptcy
credrtors. - |

~ The re8pondent teetified that, rather than piace the
returned gifts into one of the trust accounts, he.kept $181,000
of the money.ln a safe in hlS garage to have on hand to pay

Fred's nur51ng home expenses. The commlttee did not credlt this
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testlmony and found that the gifts were part of an "overall plan
to syphon, money out of Fred's estate" for the respondent's use,
The "gift? money wes.returned to Fred's accounte in 2011, after '

Dorothy demanded an accounting.

Bank.eccouhts and trustg. On March 10, 2010, the day after
the second written opinion of iccapacity, the respondent opened a
bank account in the hame of the "Frederick G. Tracia Durable
Power of Attorney Account."

On April 1, 2010,. the respondent, acting as attorney-in-fact
for Fred executed two trusts, the Frederick G. Tracia
Irrevocable Truet and the Frederick G. .Trac1a Ilrevocable Gifting
Trusts,.whlch had been drafted by counsel that the'respondent
selected and retarned. The respondent Wes the trustee of each
trust, and the beneficiaries were the regpondent, Donald, aod
borothy, |

The.irrevocable trust’was.designed'to hold Fred'e assets‘and
to purchase a house for h1m It gave Fred the "personal noﬁ—
a551gnable rlght" to use and occupy any real property purchased
during the perlod that the ‘trust held Lhe property The
respondent's powers, as'trustee, "were to be exer01sed in the
best 1nterests of the benef1c1ar1es

The 1rrevocable glftlng trust was de81gned for "Medlcald'
plannlng." The respondent, as trustee, was euthorlzed to "hold,

administer and dispose of all trust property . . . for the
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benefit of {thé*frust beﬁeficiaries,'elg., the respondent,.
"Donald, and Dbrbthylo"

In each case; the hearing cémmittee concluded that the
reséoﬁdent lacked authority undeér the springing durable power of
attorney to créate the trust. The réspondent3told Dorothy and’
Donald that they could be disinherited 1f they challenged either
of the trusts and the respondent enforced the "no contest" clause
contained in each trust. .The heafing committee found, based on
téestimony of witﬁesses, that the respondent had the no coﬁtest
. clauses drafted in ordér to conceal his misuse of Fred's éssets
for his own benefit, and to protecﬁ himself from challenges to

that misuse by his siblings.

The Framingham house. By Februar&h 2010, it was evident
that Fred would be uﬁable.to return to live‘with Shirley in the
Everit Avenue héuse, becéuse ofjthe level of care hé ?equired and
beéausa Shirle&,'too, then needed help with.hér'own caré. She
moved into her daughter's house in May, 2010. |

On September 30, 2010, the reépondent purchased a'
five-bedroom hduse in Frémiﬁgham fof $655,050 in the name of the:
Ffederiék G. Tracié Irrevoéable'Trust. .The heariﬁg'cémmittee

found that, as Donald had warned him, at least by June, 2010, the
.respoﬁdent wés well aware that Ffed did not want to buy "a big,
[fi&e—bedroom] home énd live with people he doesn't know," a

reference to the respondent's girl friend and her three adult
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ch}ldren. - On June 9, 2010; the-respondent‘wrote to counsel who
had drafted the trusts, stating,

"My Dad is refusing to live with strangers. If we were
" to buy the house under the trust, it would involve gomeone
in my life and her children. My Dad is refusing to do that,
‘so I guess that part of the picture does not cone into '
"focus . . . Please tell me if I am missing anything. I
would love to purchase a home in the name of the trust, but
without Fred living there,. it would not (or would it) be

wise . . . Also is there any other way-to protect this large
sum of money notwithstanding his protestations about the
house?" ‘

CQunsei replied, in writing, that the respondent could put the
liquid assets which hé‘intended to use fo purchase a house into
the trust, and leave them there for five years, but would need to
retain sufficient assets outside the trust to. pay for his.
féther's cére and living arrangements during that period.
The.hearihg committee discredited the respondent's testimony
that hg purchésed ﬁhe housé:h@ping tﬁat hig father would recover
sufficiently to live tﬁere Qith him foxr tﬁo‘Years~and‘one day in
order to také'advantage of "the Medicaid planning proviéion. The
lhearing”committee found thét the fespondent”purchased thé héuse
with the express intent of living there with his girl friend.and
her adﬁlt children; énd ﬁever intended ﬁis father'to live in the
hoﬁse. Thé respondent,'who héd bad credit and was unable to
purchase a~homeAiﬁ his own name, moved from’a one-bedroom
basément apértmént into a fi§e~bedfoom, $655,QOO home for which
néﬁe Qf'thé occupénts ﬁaid éﬁy rénﬁ. The'respondent éommunicated

with his siblings prior to the purchase that it was not a good
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idea for any of them to live with ﬁheir'father, both for Fred's.
 safety and their "sanity," and made it.clear that .Fred would do
better ' in a medical care facility:of some sort, where he would be
fed, given medication, and watched over. The respondent did not
teil Fred,ﬁhat-he had purdhased the house, did not bring Fred to
see the~house> and told DQrothyaand Donald mot to tell Fred about
the house. '

The committee found, based on the fespondent's own
.testimony, that the average rent in the area was $2,506 per
‘ménth, and that the respondent intentionally deprived tﬁe trust
of these fundé, in fiolation of his obligation as trustes to make
the trust property productive by collecting rent. He also déused
Fred's estafe to iﬁcur tax liabilities by sélling pension
invéstmenté, bonds, ahd annuities in'order to haﬁe fuﬁds to
purchase the houge. The additional tax liabilities, totaling
approximately $i00,000} ha#mea the_r§5p§hdent's two younger
siﬁlings, Qho wouid be beneficiaries undef Fred's will. The
' respondent also used Fred's ﬁunds to pay for the'respondent}s
moving gxpensés, and to purchase a fence; aAshed,‘and a sprinkler
sy;teﬁ.forlthe house. Thesge items, like the househybengfitted

the respondent,‘his girl friend, and her children, not Fred.

Compensation and fees for services. Beginning in January,
2010, the respondent paid himsgelf at a rate of $100 per hour for

gservices he provided as "power of attorney and trustee." Among-
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other 1tems for which he pald himself, the respondent charged for
Services rendered in making the "gift" chedks and writing the
ngiftH letters, and also for personai services he undertook for.
Fredy such as taklng him to doctor s appointments, shopping, and
to watch sporting events; as Well as for the respondent's ‘time
spent driving to and fron a nuréing home to visit Fred. From
January through Maroh,.zoiz, the respondent paid himseif $99,375
for services purportedly rendered beginning in January 2010; - In
May, 2012, the respondent paid hinseif an additional $35,781 for
services rendered in 2011, including'"gifting fees." While
Donald and Dorothy testified that they authorized the respondent
to pay himgelf $150,000 for services, the committee found that

the durable springing power of attorney dld not authorjze

compensation for the respondent, and also that the respondent

intentionally delayed paying himself until his bankruptcy,case . -

EA

was settled ‘to avoid having the fees'included as incone in his
bankruptcy estate' |

| After Dorothy filed her complaint With the office of bar
counsel in March 2011, the respondent pald himgelf $21,875 in
iegal fees to respond to the complaint paid the attorneys who
drafted the trust approx1mately $4,559 for 1nformation and
affidavits to use in responding to the complaint, and later paid
oounsel he retained to defend him in the disciplinary proceeding

at least $70,000, all from Fred's funds. The committee

«
s

A
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distinguished this impropgr use of Fred's money ﬁQr;the
regpondent's persongl.beneﬁit in conjunction with a bar . .
disciplinafy.proceeding‘from the-respondentfs'payments to defend
his conduct as trustee in a civil action that Dorothy brought in
a Superior Court proceeding.

Findings of hearing committee and board. The board adopted

the. findings of fact, conclusions of law, and recommendations of
the hearing committee. The board found that.the regpondent
violated Mass. R. Prof C. 8§ 8.4 (c) (dishonésty, deceit,
misrepresentation, or fraud) and (h) (conduct otherwise
reflecting adversely on fitness to practice).

| 'The'ﬁoard‘ﬁoﬁnd that.there were no‘faéﬁors iﬁ miEigation,
and cited'a‘number.of factoré in aggraﬁation. The respondent,

who was an‘experieﬂCed‘attorney with substantial knowledge of

financiai métteré, see Matter'of Crosseh! 450 Mass. 533; 580
(2008) , éngagea in én extended scheme to syphon fﬁnds for his
persoﬁal use from a principal to whom he owéd a'fiduciary.duty of
utmost loyélty, and to:deprive his father aﬁd siﬁlings of those
'fﬁnds,lin vioiation éf ﬁultiﬁle-rules.of pfofessioﬁél conduct,

over a period of years. See Matter of Saab, 406 Mass. 315, 326-

327 (1989). The respondent also had a history of prior

discipline. See Matter of Kerlingky, 428 Mass. 656, 665 (1989).
The respondent's testimony before the hearing committee

demongtrated a lack of candor and a failure to appreciéte the
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wrongfulness of his conduct, as well as an ongoing pattern of

deceit and dishonesty toward his principal, the beneficiaries of

the trusts, and'bar counsel. See Matter of‘Eisenhauer, 426 Mass.
448, 456, cert. denied, 524, U.S. 919 (1998)‘“‘.' |

The board adopted the.recommendation of the hearing
committee and recommended that the respondent be disbarred from
the.praotice of law in the Commonwealth.

2. Discussion. Both parties made largely the same
.arguments‘before me as they did pefore the board.

In addition, before me, as he did in:his motion to sghow
cause, the respondent made various allegations concerning an
1mprope1 motive of bar counsel in pursulng the 1nvest1gatlon,
based ori an asserted blas from a prevrous employment relatlonshlp
(what the respondent descrlbes as a "personal vendetta" that
regulted in a request that he resign from»the office of bar
counsel in'l99l). As noted, I allowed har oounsel's motion to

flle a response to thls argument made by the respondent for the

first tlme in his show oause motlon, that response 1ncluded two

affldav1ts, one “from the then bar counsel and one from the then .

dlrector of the consumer and attolney a551stance program Both‘
afflants assert:that they haveAno knowledge of any oomplalnt
problem, 01 frlctlon between current ass1stant bar counsel and
the respondent at the time of hls employment there in the early

19908 whlle he was a law studen . The dlrector of the consumer




'and attorney assistance progran‘asserts that; at this point’in
time, she reﬁeﬁbersnoniy thet the reepondent had“Worked briefly
in that offlce and that he never mentloned any issue or concern
relatlve to current a351etant bar counsel then bar . counsel
eSSerts'that the respondent wae asked to res1§n for.reasons
unrelated to a531stant bar counsel I decllne the respondent's
request that, due to bar coungel'sg purported personal animosity
and bias, unsupported by anything in the record, the charges
against him be dismissed and fines and sanctions be imposed

againgt bar counsel.

- a. Standard of review. Bar counsel bears the burden, in

all attorney disciplinary proceedlngs, of prov1ng mlsconduct by a

preponderance of the evidence. See Mass. R. Prof C. § 3.28;

Matter of Mavberrv, 295 Mass., 155, 167 (1936). See also Matter

of Kerlinsky, gupra at 664 n.10; Matter of Budnitz, 425 Mass.

1018, 1018 n.1 (1997).
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Supreme Judicial Court Rule 4:01, § 8(5) (a), reoognizee the

hearrng committee as the "sole judge of the credlblllty ‘of the

testlmony presented at the hearlng See Matter of Tobln, 417

Mass 81, 85 (1994). Like any finder of_fact, the;hearing
committee ie entitled to believe some portions of a witness's
testimony and disbelieve,others. "The hearing committee

the sole jndge of credibility, and arguments hinging on such

determinations generally fall outgide the proper scope of our
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J':év'iew.." . Matter of McBride, .44.'9 Mass. 154, 161-162 (?;607)' "The
héafiﬁg committée‘§ cfedibility determinat£5ﬁs Qili'ﬁot be
rejected uﬁless it can be said With certaintyAthét [a] finding
was wholly inéoﬁsistent wi£h~énother implicit'finding." Matter
" of Mﬁ'rrfay", 455 ;Mass.“sn, 880 (2010) . |

| Aé stated, the respondént’éséerts thaﬁwmﬁch of the téétimony
.before the hééring comﬁittée was falée, andlméde in retaliation
for his actions in protectiné his father's estate from his
sisterfs éfforts to take eastate property for.her own use, and
that bar counsel knowingly introduced such false tgstimony.
Having reviewed the hearing committee's decision, adopted in full
by the board, and ﬁhé heéring transcripts, I conclude that the‘.
heéring committee's factual findings have ample basges in the |
record, and that its credibility determihafions'were not
inconsistent or cpntradiétory; indeed/ they are more than ampiy.‘

" supported in the record.

b. Aﬁprébriate sanctiOn; I tﬁrn to the remaining question
of the aﬁbropriate sanction. Bar counsel suppérts the boafd's
recomﬁended saﬁction of disbarment. | |

The appfopriate discipiinary sénctioﬁ to be imposed.is one

which is necessary to deter other attorneys from similar behavior

and to protect the public. Matter of Foley, 439 Mass. 324, 333

(2003), citing Matter of Concemi, 422 Mass. 326, 329 (1996). "If

comparable cases exist in Massachusetts, [I] apply the markedly
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disparate standard in imposing a.saﬁction.” Matter-of Griffith,

450 Mass. 500 (2003), citing Matter of Finn, 433 Mass. 418, 423,
742 N.E.2d 1075 (2001). The sanction imposed must not be

"markedly disparate" from sanctions imposged on attéfneYS found: to

have cdmmittédACOmpérable violations: See Matter of Goldberg,
434 Mass. 1022, 1023 (2001), and cases cited. In determining the
appropriation sanction, a fundamental consideration is "the

effect upon and the perception of, the public and the bar."

Matter of McBride, supra at 163,.quoting'Mattér of Alter, 389
Massp 153, 156 (1983). At the same time, however, the sanction
‘impdsed mus t be app:opriété for the particular circuﬁstances.
“Ultimately, we decide eacﬁ bar discipline case ton it own

merits and every offending attorney must receive the disposition

most appropriate in the circumstances. '™ Mattexr of Balliro, 453

Mags. 75, 85-85 (2009), quoting Matter of the Discipline .of an

Attorney, 392 Mass. 827, 837 (1984).
The -presumptive sanction for intentional misuse of client
funds with deprivation is indefinite'suspension or disbarment.

See Matter of Schoepfer, 426 Mass. 183, 187 (1997). In choosing

between these two sanctions, the court "generally considers

whether restitution has been made." Matter‘of LiBaggil, 449 Mass.
1014,. 1017 (2007). Here, the respondent returned approximately
$185,000 of the purported "gift“ checks, and $35,000 of the funds

that he removed from the trust account and deposited in one of
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hie own accounts after his .sister had .demanded an'accounting and
bar counsel's investigation had begun See id., gquoting Matter

of Hollinqsworth 16 Mass. Att'y DiSCipllne Rep 227, 236 (2000)

("recovery obtained through court action is not ‘reetitution' for
purpoges of choOSing an.appropriate sanction")‘ There is no
indication that any other restitntion hasg been made, and, at the
time of the.disciplinary proceedingsﬂ the respondent apparently
continued to live rent-free in the Framingham house. Making
restitution‘"is an outward sign of the recognition of one's
wrongdoing and the awareness of a moral duty to make amends to
the beet of one's ability‘ Failure to mahe restitution, and-

failure to attempt to do so, reflects’poorly on the attorney's

moral fitnegs." Matter of McCaxthy, 23 Att'y Discipline Rep.
469, 470 (2007). In these circumstances, the intentional

deprivation of trust funds alone 11kely would meiit digbarment.

See Matter of McBride, supra at 163- 164; Matter of Dasent 446

Mass. 1010, 1012-1013 (2005); Matter of Dragon, 440 Massg. 1023,
1023 1024 (2003). | | -

In addition, the boaid noted in support'of 1ts
‘recommendation that there were no mitigatlng factors and a
substantial llSt of aggravating faotors. I agree W1th both
ooncinsions. The respondent has identified no mitigating factors
that might justity reducing'the reoommended sanction, and his

failure to repay the funds of-whioh hisg family members were
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deprived, or to express any remorse or recognition of the

wrongfulness of his conduct,.as well as his continuing efforts to

conceal and mlsrepresent his mlsoonduct counsel against an

llndeflnlte guspension. See Matter of McCarthv, supra.
The respondent has a history of prior dlec1pline. ~See

Matter of Ryan, 24 Mass. Att'y Discipline Rep. 632, 641 (2008).

The board also noted in aggravation that the respondent acted
from a selfish motive to benefit himself finenoially, see Matter
of Lupo, 447 Mass. 345, 354 (2066), rather than unintentionally
depriving the trust of funds; his actions benefitting himself

eaueed substantial harm to others, including his siblings, see

Matter of Crogsen, 450 Mass. 553, 581 (2008); his misconduct took

" advantage of an "elderly and vulnerable!” person to whom he owed a

fiduciary &uty, gee Matter of Pemstein, 16 Mass. Att'y Discipline
Rep. 339, 345 (2000); he‘knoningly nade false statements to bar
'counselvdnring the COurse of'tne'discipiinary proceedings and
gave know1ngly false testlmony at the hearlng, and ne refused to
'acknowledge the wrongfulnese of hlS conduct See Matter'of

Kerllnsk supra at 665. Before me, the respondent contlnued to

.malntaln that hls conduct was not wrongful and that he had acted
preolsely as authorlzed under the 5pr1ng1ng durable power of
attorney and as 1ntended by his father. MoreoverL the
respondent's deliberate mlsrepresentatlons to bat counsel and to

the hearing committee "reflects adversely on the attorney's
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fitness to practice law." . Matter of Garabedian, 416 Mass. 20, 25

(1993) .
. On thig recqfd, disbarment,would not ke "markedly disparate”
from the sanction imposed,in similar  cases.. See Matter of

Goldberg, supra. The respondent's intentional misuse of his

father's funds, his attempts to-hide his syphoning of funds from
his giblings, and his apparent‘effprts to deiay or conceal his
aqquisition of funds to ensure that they did not go to his
bankruptey creditors, in conjunction with Ehe multiple violations
presént here, repeated OQer a périod of years, his record of
ﬁrior discipline,‘énd the absence of any mitigating factors,

support a judgment of disbarment.

3. Disposition. A judgment shall enter disbarring the
respondent from the practice of law in the Commonwealth.

By the Court

< Feghande R.V. RATEL
Asgoclate Justj :

Entered: January, 16, .2015.
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