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MEMORANDUM OF DECISTON

.

This matter came before me on an informatién and record of
proceedings, and a vote by the Board of Bar Oversgeers (board)

‘ recomnending that the respondent be indefinitely suspended from
the practice of law., The resgpondent wag admitted to the practice
of law in the Commonwealth oﬂ December 17, 2004.l He has :
maintained a general practice as a solo practitioner sgince his
admigsion to the bar, During the period at isgue, the respondent
operated his part-time law business from his home. He algo was
engaged in opening another small busginess -- a frozen yogurt

ghop -- which he continued to own and operate at the tiﬁe of the
disclplinary proceedings,

The two-count petition for diécipline wag filled with the
boérd on August 25; 2014, Count 1 alleged that the respondent
violated a number oﬁ recoxrd keepiné‘and reconciliation
requirements with regpect to hié IOLTA.account‘between June,

2012, and September, 2013. Count 2 alleged that the respoﬁdent




miéusad client funds, wlth deprivation, in Januéry, 2013, by
failiﬁg to timely pay a client the proceedings from a personal
injury claim that'the respondent had settled (with her consent)
on her beshalf in December, 2012, until March 6, 2013.' The
regpondent's motion to limit testimony to matters charged in the
pefitioﬁ‘fqr digcdpline, . and hig motion for confildentiality wiﬁh
respect to the financial matters of another client, his father,

Anthony Sﬁraﬁss,z were denied in April, 2015, After an

! The clailm was gettled in early Decdember, 2012, and a lien
was placed on the settlement in mid-December, 2012, Around
December 14, 2012, the respondent asked the defendant's insurer
to send payment for the amount not subject to the lien, on an
expedited basgis, gc the client could have the funds before she
traveled out of the country, The c¢lient had requested the funds
in cash due to the difficulty of cashing checks in the country
where ghe would be traveling, and the respondent had agreed to
provide them in cash., The client left the United Stateg before
the respondent receilved the insurer's check ahd was able to
obtain cash for those fundg. The client returned to the United
States at some point in January, 2013,

2 At the time of these.proceedings, Anthony Strauss, the
respondent's father, was a licensed construction contractor and
real estate developer in the city of Boston. He alsgo owned a
Boston regtaurant with a liquor licenge, was a corporate
director, and was a Bogton-area landlord., His multiple
businesses were substantial; he testified that, at the time of
the events at lssue, he waintained at least $1 million in liquid
aggetg avallable at all times so that he wag prepared to act
guickly on real egtate investment deals, The committee stated
that it made no findings as to the credibility of this testimony,.
The respondent provided certain services to Anthony Strauss with
regpect to his rental agreements, including returning rental
securlty deposite on Anthony Strauss's request. In his filings,
the respondent described Anthony Strauss as his client.

Bar coungel subpoenaed Anthony Strauss to tegtify at the
digciplinary proceedings, and introduced evidence of hls numerous
businessg activities, purportedly to challenge hig credibility,




evidentlary proceeding in May, 2015, at thch the respondent,
Anthony Strauss, and the client who is the subject of count 2
teatified, a hearing committee recommended that the resgpondent be
.indefinitely guspended from the practlce of law. The respondent
appealed from that recommendation; following a non-evidentiary
hearing, in December, 2015, the board adopted the committee's
findings of fact and recommended ganction. Bar counsgel's
petition algo recommends an indefinlte suspension.

For the reagong get forth below, I conclude that the
recommendatlon is not in accord with the recoxrd in thig &ase, and
does ndt combort with the evidence of the respondént's conduct
that was introducéd at- the digciplinary proceeding.‘ Accordingly,
having carefully congidered all of the circumgtances, I conclude
that the appropriate sanction is a six-month guspengion from the
praétiCe of law, with conditiong.

1, Regpondent's conduct, Count 1. In Count 1, the

petiltion asserts that, between June 1, 2012, and September 30,
2013, the reppondent committed a number of violations of the
" record keeping requirements for his IOLTA'accbunt, by falling to

maintain an appropriate check reglster for that acoount, listing

Without making any findings on thig .issue, the committee at times
suggested that the services that the regpondent provided Anthony
Strauss were not legal-gerviceg, and at other points suggested,
again without findings, that the respondent should have performed
additional legal gervices, such as tax filings and currency
disclosured, for him, 'See dilgcussion, infra.




each trangaction with a particular client identifier, and by
failing to perform a three-way reconciliation of the account
every sixty'days,

The regpondent concedeg that he did not waintain the pfoPer
records with respect to hig IOLTA account, and did not perform
the necessary reconciliations. On bar counsel's request, during
the course of thesge proceedings, the fespondent undertock efforts
to reconstruct the. records with reSpect‘to his IOLTA account, He
provided bar counsel with an inltial set of records, that were
not fully congisgstent with the reporting reguirements of and‘
provided bar coqnsal one sget of reconstructed records, then
additional records in regponsgse to a further request. Thus, Lt is
undigputed, as the board found, that the respondent{s conduct
Vio}ated Mass. R. Prof, C. L.15(F) (1) (B) and 1.15(f) (1) (B).

The resgpondent asgerts, and bar counsel does not dispute,
that he has‘changed his method of operating hig practice since
the time of these proceedingg, has undertaken training in the
proper method of maintaining hig IOLTA account records and
performing three-way reconciliations, and that his current
process conforms with Mags. R, Prof. C. 1.15. '

éount 2. Count 2 of the petition asserts that wilth respect
to one client, the regpondent ihtenpionally misused client funds,
with deprivation, from January, 2013, through Maxrch 6, 2013.

In March, 2012, the client hired the regpondent to sgettle ‘a




tort injury claim on her behalf, on a contingent feg basgls of
one~-third of the sgettlement amount, plus expensesg, The
regpondent ultimately settled the claim, with the client's
congent, for 85,000, The cllient reques;ed that the reSpondenE
pay her the gettlement proceeds in cash, because she wag planning
to travel to another counﬁry in December, 2012, where cashing a
check would have been extremely difficult, The respondent
ultimately agreed to pay the cllent in cash, and requested that
the gettlement check be expedited sgo it would arrive before the
client's departure, but the client left the United States before
the cash wag available. At some point, a lien in the ‘amount of
$858,51 was placed on the settlement.

On December 20, 2612, the respondent receilved a check in the
amount of $£4,441.49 in gettlement of the claim., The respondent -
"depogited the check in his IOLTA account. The regpondent's
insurer also gent a separate check in the amount of $558,51,
payable té the lien holdex, Oh December 21, 2012, the respondent
withdrew his fee of $1,666.67 from the IOLTA account, leaving a
balance in the account of $2,774.82. That amoﬁnt was due to the
¢lient. The regpondent did not notify the client that he had
withdrawn hig fee, and did not provide het wiph a statement of
the amount of the withdrawal, a sfatement of the balance of her
funds left in the IOLTA account, or a gtatement expléining the

outcome, the amount due to hexr, and the method of calculating




this amount,

On December 28, the resgpondent depogited $800 in casgh,
uﬁrelated to the client, to his IOLéA account, On January 13,I
2013, the reSpondent'Qrote a check in the amount of $3,400 from
his TOLTA account, on Anthony Strauss's request, to pay
conéominium feeg for oné of his prépeities. At that point, the’
amount in the IOLTA account was $174,82, $2,600 less than was due
the client., Az a resgult éf a $25 error in arithmetic, the check
for the condominium feeg was returned for insufflcient funds., On
January 23, 2013, bar counsel recelved notice that the check had
not been honéred, and began what ultimately became a two-year
invegtigation of the regpondent's buginess practices and a review
of all of the reSpoﬁdeﬁt‘s client files, At gome point_in
January, 2013 (the client testified that she returned in January,
but was~not gure gpecifically when in Januvary), the client
returned to the United States,

In early March, 2013, the client contacted the respondent
and said that she wanted to be paid, in cash. ©On March 6; 2013,
the respondent gave the dlient the entire $2,774.82 due to her,
plug the $558,51 in the amount of the medical lien, in cash, and

had her sign a receipt.® The respondent paid the $558.51 from

* The client lived and worked in Brockton, and the
regpondent's office was in his home in Brookline, The client
relied on public transportation, and it was difficult and time
consuming for her to travel [rom Brockton to Boston, The
- regpondent drove- to her housge for the initlal meeting when she




his own funds, still believiﬁg that the amount of the medical
1ieﬁ was not proper,*

| The petition for discipline states that this éonduct
violated Masgg. R, Prof, C, 1.15]b)(1) (failing to keep client
funds in a trust account); Mass, R, Prof, C, 1,15(c) (falling to
promptly pay client); Mags. R. Prof, C. 1:15(d) (failing to
provide'notice of withdrawal of fee and amoun£ of fee, itemiied
bill, and notice of baiance left in client's account); Masse. R,
Prof, C. ;.1S(fi(l)(c) {causing negative balance in IOLTA
account); Mass. R, Prof, C, 1.15(c) (3) (paying client in cash);
Masgs. R. Prof.‘c: 8,4 (c¢) (conduct invoiving dishonesty, fraud,
deceit, or misrep;esentation; and Masg, R, Prof, C, 8.,4(h)
(conduct otherwige reflecting adversely on fespondentlg fitngss
to practice Iaw), The hearing committee,' and the board, adopting
the hearing committee's findings, c¢oncluded that the respondent's
conduct &iglated this rule, and recommended that he be .
indefinitely suspended from the practice of law on that basis.

The board found'that, at the time of these events, the

respondent was in thé'process of obening a frozen yogurt gtore,

engaged his gervices to represent her on the tort claim relative
to an automobile accident, and again when he delivered the
Bettlement payment., Those were the only times that the
respondent and the client met in pexson.

* The recelpt gtated that the client had requegted to be
pald in cash, and that the respondent was paying her the amount
of the lien, but accordingly would retaln any of the lien amount
that he was able to recover,




The respondent -testifled that he was working in the store
approximately 160 hours per week during that ﬁeriod, and that his
attention was digtracted from the conduct of his part-time law
ﬁragtice, He testified that, since the store has been fully
operational, he gpends much legs time on day to day.operationsl
The board found that, during the period from December, 2012,
through February, 2013, the respondent gpent the fvast majorityn
of hig working tiwme at the frozen yogurt store, and, -at the time
of the disciplinary proceeding, he wag spending approximately
‘twenty percent of hlg working time there. The board stated
further that it declined to consider any "distractions or time
commitments of the yogurt shop" in mitigation.

.2, Disciplinary proceedingg., Prior to the evidentiary
hearing, bar counsel subpoenaed Anthony Strauss anticipating that
he would testify to ha&ing glven the resﬁondent cash in the .fall
of 2012 that wag to be used for gpecific purposes on his behalf,
Approkimately one month prior to the hearing, apparently based on
the lines-of'questioning bar counsgel intendea to pursue, the '
respondent moved to exclude testimony on matters unrelgted to the
conduct alleged in the discipiinary petition, That motion wasg
denied, The regpondent algo moved to have treated ag
confidential information relating to Anthony Strauss's finanoial
records. That motion also was Aenied, without'prejuAice to

refiling with reference to spedifilc documents,




Although there were no bank records of the trangaction, and
it was undiéputed that the respondent'é client had been paid in
full (and in cash), assilgtant bar counsel began the ﬁearing by
telling the committee that, "Bank recoxrds don't lie, People lie
(TR 5 ;83." Helarguedw WIf something isn't congigtent with the
bank records, it's incorrect. If'éomething isn't consistent with
common gense, it's not true." Thig set the tone for the entire
‘ proceeding, Bar counsel relied on repeated assertions that the
regpondent and Anthony Strauss were lyiné, resulting in a
proceeding that pléced the burden on the respondent to disprove
bar counsel‘é agsertiong, rather than requiring bar coungel to
establigh, on the basgis of substantive‘evidence, that the

regpondent engaged in each element of the asserted misconduct,

See In re'Balliro, 453 Mass. 75, 84 (2009f, citing Rule 3,28 of
the Ruleg of the Board of Bar Overseers (2008) ("The‘burdén of
proof in a disciplinary proceeding is always on bar qounaelﬁ).'
The respondent testified before the hearing committee that
the client had requested to ﬁe.given cash for the sgettlement ghe
was due to her because ghe wag going to be out of the United
States, in a country where cashing checks was at best extremely
difficult. The regpondent eventually agreed to do go, The
client and tﬁe respondent pestified_that ghe left the United
States before the funds from the gettlement check were available

in cash; the committee credited this testimony.
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The reppondent further tegtified that he had recelved a
large suﬁ of cash from Anthony Strauss (for whom the .respondent
performed work? such as certain managemeﬁt dutiles with respect to
gome of his rental unitg) in September, 2012, aﬁd that he had
deposgited gome of 1t into hig IOLTA account and kept some casgh

available in an envelope on his desk.® The respondent testified

¥ The regpondent tegtified that the total amount was
$20,000, in increments of 34,000, Anthony Straugs testified that
it wag "about" $20,000, was intended to be used for his rental
tenantg' security deposits, and was intended to cover security
depoglt returns for a three-month period, into December, 2012,
The commlttee did not make any finding on the specific amount,
but expressed gceptlcism that ‘the amount wasg $20,000, because of
the differences in how the respondent and Anthony Strauss
described the amount., The committee’s decigion stated that these
differences wmeant that Anthony Straugs's testimony had not
"specifically corroborated" the regpondent's testimony. The
committee found, however, bagsed on casgh deposgits in his IOLTA
account, that the resgpondent had received at least $16,000 in
cash at that point, that he had deposited in increments of
$4,000.° '

® The committee stated in their decision that they took a
"generally dim" view of the resgpondent's credibility, and
specifically found that the respondent did not *earmark" the
additional 84,000 in ¢ash for the client. Among the reasons the
committee cited for their determination that the respondent was
lying about having kept the $4,000 in cash was that "there was no
good reagon for the regpondent to be gilven, and to hold," $4,000
for "more than three monthe without depositing it ‘in a bank
account, " and that "the respondent's testimony that he
"earmarked' cash for [the client] does not make gense," because
there wag no reason to earmark cash for the client until the
gettlement check arrived too late to convert it to cash to
deliver tc the client, Rule 1.15 (e) (3) of the ruledg of
professional conduct, however, prohibits withdrawal of funds from
an IOLTA account "by ATM, check payable to cash, or other method
that doeg not identify the recilpient," and prohibits cash
payments to a client from an IOLTA account. The committee found
that the respondent did not violate this rule as charged, because
there was no .evidence that the cagh he used to pay the client was
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that, as he afgued in. his filings and at the hearing before me,
Anthony Strauss regulérly gave him cash to send to one of his
relatives, who wag at that time in prison and could recelve money
only in a money orxder, not a check, and alsoc to use to returﬁ
gecurity deposits to Anthony Strausgts rental clients. Anthony
Strauss tegtifiled that he had given the respoﬁdent."around twenty
thousand" in cash in Septewmber, 2012. He testified that the
month of September ig "a time when leases are up in Bogton,
especially ambng the student'population, which ends on August
31st, and gecurity depositse have to be returned. And it is my
practice that I like to have anléttorney return thoge deposits to
kind éf foregtall any conflict with the tenants."

The reppondent testified that in January and February, 2013,
after having sent the check for the lien amount on the client's
settlement ﬁo the lieﬁ holder, he made a number of attempts to
contesgt the lien‘that he believed wag due the cllient, and to
negotiate with the lien holder, but was not succeggful in having
the lﬁen removed., At some point before March 6, 2013, the
respondent gpoke with the client and told her that he was gtill
working to resolve the lien and~that he had not yet been
'succesaful, He said he would pay her both the settlement'amount
and the llen amount at one time, in cash., The client responded,

"Okay."

withdrawn from an IOLTA account,
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The committee found that it was no longer ;mportant to the
client to receive cash after her. return to the United States, and
that the client "wapted as much of her money as the respondent
could giver her lien-free as8 soon ag he could give it; she did
not ingist on payment in cash and she did not authoxize the
regpondent to hold the llen-frxee portion of the gettlement until
the lien was resolved," These findings are not fully supported
by the ciient's testimony‘about what she wanted after her return,

As the board noted, it As not ciear from the'testimony
whether the clienp spoke with the respondent at any point before
the convergation that she deseribed in March, 2613, shortly .
before the respondent delivered the settlement funds to her at
her ‘house, During that conversation, the client tesgtified that
ghe gaid she did want the funds in cash. It is also not clear,
and there was no tegtimény’to the effect, that the client
informed the‘re5pondené at an earlier point that she no longer
wanted cagh, or that she gald to him before the March |
convefsaﬁion that ghe wanted the fundes immediately, and 'did nct
want to wait for resolution of the lien. Although the client
' tegtified that she wanted the funds because the respondent said
he had them, ‘and ghe would have taken thoge funds availlable
without the lilen, ("I want to ., . ? mean, he hag 1t, so T gaid I
can take itg),.she algo tegtified that, in response to the

regpondent's digcusgsion of the lien, his ongoing efforts to
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obtain those funds, and his statement that he would deliver them
together, in cash, ghe gaid, '"Okay." When asgked. by a committee
member 1f she aid not receive payment until March, 2013, ﬁhe'
client testified, "Yes, I spoke to [the respondent] in March,
That's when I got the money.!

3. Appropriate sanction, The primary consideration in

determining the appropriate sganction to be impoged in attorney
digciplinary proceedings "is the effect upon, and perception of,

the public and the bar." Matter of Crossen, 450 Mass. 533, 573

(2008)', . quoting Matter of Finnerty, 418 Mass. 831, 829 (1994)./

The sanction imposed should be sufficient to deter other

attorneys from similar conduct, and also to protect the public,

See Matter of Foley, 439 Mass, 324, 333 (2003), citing Matter of
Concendi, 422 Mags . 326, 329 {(1996). In addition to these
congiderationg, the ganction imposed should not be "markedly
.digparate from what has been ordered in comparable cases." See

Matter of Goldberd, 434 Masgs., 1022, 1023 (200L1). At the same

time, however, ![elach case wust be decided onvits own merlts and

every offending attorney must receilve the disposition most

appropriate in the circunstances," Matter of Pudlo, 460 Mass,

400, 404 (2011), guoting Mattexr of Crosgen, gupra.
The presumptive sanction for intentlonal misuse of client
fundg, resulting in actual deprivation, ie indefinite suspension

or disbarment, Matter of Sharif, 459 Mass, 558, 565 (2011);
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Mattexr of McBride, 449 Mass., 154, 163-164 (2007); Mattexr of

Schoepfer, 426 Mags. 183, 187 (1997)., Whether restitution has
been made is a critical conslderation in deterﬁining whether
digbarment or‘indéfinite sugpensgion ig appropriate. See Matterxr
of LiBagsl, 449 Mass. 1014, 1017 (2007), Where ;egtitution has
been made, and in the abgence of mitigating factors, an

indefinlte suspension ig likely to be appropriate, See id;

Mati:er of Mc¢Carthy, 23 Att'y‘ Disci'pline Rep, 469, 470 (2007)
(making of restitution "is an important consideration on an
application for reingtatement"). Here, the respondent pald the
amount due, in full, within approximately two monthsg of the
client's return to the United States, before bar counsal begaﬂ an
invegtigation of the client's matter; he algo paid the Elient the
full amount cof the lien which he had paid the lien holdex, £rom

his own funde, Couwpare Matter of McCarthy, supra (petition for

relnstatement denied due to regpondent's "fallure to péy anything
" [in restitution] in the absence of any court ., ., . requiring him
to do so"). 'The committee and the board considered this
repayment in their recommendation of an indefinite suspension.
Nonetheless, our decigilons make clear that "we do not agree
that the sanction of'disbarment or indefinite gsuspension should
pregumptively apply to éll such cages, Rather, our previous
disciplinary decisions guggest that the appropriate sanction is

disbarment, indefinite guspenslon, or a term of suspengion,
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depending on the facts of the cage,® Matter of Sharif, supra

at 566. While the presumptive sanction is not mandatory, "'[aln-
offending attorney has a heavy burden té demonstrates' that the
"sanction ghould not be‘applied, and we will not depart from the

presumed sanction without providing 'clear and convincing reasonsg

~ for doing so," Id. at 567, quoting Matter of Schoepfer, supra at
187, 188, '

The reSpéndeht contests the conduct of the hearing in a
number of regpectg, and the commilttee's and the board's
conclusions with respect to hils intent, but agserts that he does
not dispute the findings of fact, He nonetheless algo continues
to dispute that there was either an intent to deprive the client,
or éctual deprivation.‘ Mogt glgnificantly, the respondent
challenges the pfopriety of the disgciplinary proceedings,
asgerting that they were unfair and in violation of his right to
‘ due procesgs. The respondent contends that the committee
improperiy congldered evidence of unah&rged conduct that he had
no oppﬁrtunity to refute; his motion to limit testimony to-
evidence relative.only to charged conduct should have beén
ailowed; and the committee miscongtrued the client's téstimony.
The respondeﬁt walntaing also that evidence introduced
purportedly to challenge the credibility of Anthony Strauss's
tegtimony was not relevant to any fact at issue and gome of it

was anonymous hearsay that was not competent for any purpose; the
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volume of evidence introduced on collateral issues or on issues
that were not relevant to the asgerted migconduct, in ordexr to
challenge Anéhony Strauss's credibllity, was unfailrly -
prejudicilal, and the committee relied on it in reaching its
credibility detérminations;  Lastly, the, respondent argues that,
even éssuming he had engaged in all of ﬁhe charged miscondﬁct,
the'sanction is far wmore harsh than those that have been imposed
for similar misconduct in other. cases, and ié not approprilate to
the facts of thig case,

Having carefully reviewed the transcripté; the record, and
the findings of tlie hearing committee and the board, I agree with
the‘re5pondent that the volﬁme of lrrelevant or ilncompetent
evidence, assertedly introduced to challenge the credibility of
bar counsel'é gubpoenaed witness, Anthony Strauds, was unfairly
prejudicial tolthe respondent, The extent of the problem ig
evident beginning with the denial of the respondenﬁ's motion to
limit testimony to "matters charged in the petition for
discipliné.". Rather than being focuged on Ehe respondent's
agserted misconduct, the proceeding focused lardgely on Anthony
Strauss's asserted busginess practices, unsupported by competent
‘evidence, ‘

For example, an anonymous statement, apparentlf by a
disgruntled tenant, posted on a webgite that permitted anonymous

postings, that Anthony Strausg as a landlord '"isg terrible about
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money, " was introduced by bar counsel purportedly to challenge
Anthony Strauss's ability to testify credibly about having éiven.
the regpondent sums of cash in September, 2012, In séeking to
introduce thig anonymous internet ﬁostihg, bar counsel asserted,
without supporting evidence, and without citation.to any statuts,
that the anonymous comment wag relevant to establish "Anthony
Straugs' track record as a landlord of not depositing tenant
depésits into a separate interest bearing account, as required by
law, and the respondent assgisting him in violating thisg law.!
| The questioning concerniﬁg thig type of incompetent or
irrelevant evidence did not elicit substantial affirmative
evidence relevant to the charged misconduct, but the qﬁestions
themselves served to introduce suggestions of other, unrelated
mlsconduct, beyond that charged in the'petition for digeipline,
Questions of the respondent such as whéthex he had filed Federal
taxes on Anthony Strausg's behalf, or knew 1f he had dong go
himgelf, were irrelevant to any element of the charged
migconduct, 6r to any migconduct by the regpondent, where there
was no suggestion fhat the respéndeﬂt had any responsibility for
Anthony Sérauss's tax filings., These types of questions,
unsupported by'evidence, are not competent evidence as to Anthony
Strauss's (or the resgpondent's) creqibility; Indeed, they sexrved
no purpose oﬁher than to imply or suggest that Anthony Stiauss

was a persgon of bad character who had engaged in gome form of
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:

lmproper or illegal conduct, and that the respondent had somehow

agsigted him in such actionsg, distracting the hearing committee

from consideration of the charges before it. C£. Commonwealth v,

Howard, 469 Masg. 721, 744-745, 7492-750 (2014); Commonwealth v,

Butlex, 445 Mass, 568, 573-574 (2008}; Commonwealth v, Helfant,
398 Masa. 214, 224-227 (1986)

Moreovgr, notwithstandiné baf coungel's argument that the
committee reached its decision as to the appropriate sanction
without reliance on this incompe;ént evidence, and.only digcussed
thege aggertiong "in dicta" after having determined the
appropriate sanction, the committee ¢learly relled on such
incompetent evidence in lts credibility determinations, as well
ag in its determination of the appropriate sanction,

The éommittea's declsion described some of the irrelevant
evidence and quegtionsg .ag "certaln features that, while not
central to cur findingg, we find digturbing." The committees's
digcuggion of conslderations should the regpondent eventually
seek reilngtatement relies entirely on its implicit adoption of
bay coungel's ungupported assértions. The commlttee opined, for
instance, that the respondent's repaywent of Anthony Strauss's
renters' gecurity deposits occurred "under quéstionable
circumstances," and said that the respondent's acceptance of cash
in $4,000 inorementg appeared "degigned to avold currency

reporting laws." The committee "guggest[ed]" that "any hearing
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panel considering the respondent's reinstatement' should Vexamine
the respondent's ability to maintain his independent professional
judgment desplte familial pressure,"’ |

The board's agsertion, wi.thout more, that none of thesge
assumptlons or ir;elevant evidence had any impacﬁ on the
comﬁittee's credibllity determinationé is unavailing, The
committee's decision makes evident that it considered thege and
other similar assumptions in concluding. that the respondent lied
when he sald he had held funds in cash for phe client, and used
the client's funds in the IOLTA account on behalf of Anthony
Strauss {another client)., Basged on this determination that the .
regpondent and Anthony Straugg Qere not credible, the committee
concluded that the respondent falsgified documents provided to bar
. coungel in hig efforts to comply with bar counsel's instruction
to recongtruct the records, and then relied on th;s {(uncharged)
falgification, to support its conclusion that the resgpondent
engaged in repeated misconduct, as well ag to support its
conclusion that the repeated migconduct was a factor in

aggravation. Without reaching any explicit finding, the

_ 7 After a two-year Investigation of the respondent's and
Anthony Strausgs's records by bar counsel, the petition for
digoipline did not charge the resgpondent with any misconduct
relative to any work for Anthony Strauss, and no evidence was |
introduced to show any wrongdoing by Anthony Straugs with respect
to any of hisg business operationsg, In addition, the committee,
the board, and bar coungel have no statutory authority to
investigate or regulate mattersg such as restaurant licensging,
congtruction .contractor licensing, or landlord-tenant matters.
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committee gtated that "evidence suggests" that Anthony Strauss
was not the regpondent's client, while at the éame time the
decigion implied, again without f£indings, that in several areas
the respondent shouid have provided other legal services to
Anthony Stragss (such ag tax work), given those hé had provided.

In sum, given the lack of relevant gubgtantive evidence, and
the overwhelming'VOlume of incompetent or irrelevant evidence, |
the committee were not in a position to make the credibility
determinations they relied upoﬁ. See 8,J.C. Rule 4:01, § 8(4)
("subsidiary facts Ffound by the [bloard and contained in itg
report filed with the information shail be upheld 1f supported by
subgtantial évidénce, upon consideration‘of the record")., See
also Soia v..Fligier, 261 Mass, 35, 36-37 (1927) ("incompetent
and immaterial'" evidence "tends to confuse the‘issues; it
introauces what 1g immaterlal and collateral matter; and it ig
consistent With too many innocent and reasconable explanations
other than the gingle inference sought to be drawn from it“iﬁ
cofroboration of the plaintiff's assertion. . . .";‘introduction
of such evidenCe'is prejudicial error where it "might have been

taken by [the fact finder] to donstitute proof {of the

plaintiff's aggertion]"),® Compare Commonwealth v. Howard, 42

® T note without reaching any determination baded on this
that the committee also made a number of lnconsistent findings in
reliance on the incompetent or ilrrelevant evidence, For example,
the committee found that the respondent had no reason to, and did
not, keep cash from Anthony Straugs in an envelope without
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Mass App. Ct, 322, 324-326 (1997) (improper admisglon of
incompetent evidence not prejudicial where evidence corroborated
by several other witneseges and expert testimony).

In addition, even if there had been substantial competent
evidence before the'board to establigh all of the asserted
misconduct, the circumstances here present Yclear and convineing
reagong" to depart from the presumptilve sanction. See Matter of
gharif, 459 Mags, 558, 566;567 (2011), The gingle ingtance of
misuse, for a brief period, in cilrcumstances such as these, where
there was no.evidence of intent to deprilve the client of her
funds, or of misuse of the funds for the respondent's personal
'benefit, the regpondent was working many hoursg per week beyond
full time to esgablish a new busiﬁeSs, and had a broken ankle
that would have wmade driving from Brookline to Brockton '

difficult,” ig far less egregious than in other casges where a

depositing lt in his IOLTA account, but the respondent paid the
client with cash (from an unnamed source) that wag not withdrawn
from hig IOLTA account, and found iwplicitly that the respondent
wag assisting Anthony Strauss in a money laundering scheme. See
Matter of Barrett, 447 Mass, 453, 460 (2006), quoting Matter of
Hachey, 11 Mass, Att'y Discipline Rep. 102, 103 (1995) {(committee
is gole judge of credibility of witnessges and their credibility
determinations "will not be rejected unless it can be 'sald with
certainty' that [a] finding was 'wholly inconsigtent with another
implicit finding'"). '

® The client relied on public transportation from her home
in Brockton; the regpondent went to her home each of the two
timesg that he wet with her in person during the courge of the
representation. The committee recognized that the client had
difficulty In traveling to Boston to testify at the disciplinary
proceedings, because of the length of time that it took her to
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sanction of a term suspension has been impogsed, See, e.qg.,

Matter of Pudlo, 460 Mass. 400, 404-408 (2011) (suspensilon for

one year where attorney spent eﬁtire amount of unearned legal
fees due client to pay hig own éxpenSes, lost all records related
to those amounts, and receipt and disbursement of funds, and
could not determine how client funds had been uged); Matter of
Cedrone, 30 Mags, Att'y Disc, R, _ (2014) (suspension of éne‘
vear and one day whefe attorney deposited $25,949 in client trust
fundg directly into her operating accéunt, and intentionally
spent approximately $13,000 of funds belonging‘to client on
matters unrelated to her, after paying $11,877 on behalf of
client, in addition to migconduct in three other client matters

and inadequate record keeping as to both IOLTA and operating

accounts), ' Cf£, Matter of Ryan, '24 Mass, Att'y Disc, R. 621

- (2008) (prior to Matter of Murray, 455 Mass, 872 (2010); nine-
month suspensgion for miguse of $25,000 in client funds for
elghteen monthg, holding funde during that time and then
withdrawing funds to pay attoxney's personal expenses (taxes),
not providing accounting to client, not maintalning adequate

records for IOLTA account, not digbursing any funds to client

travel, and her need to be at her job at a pharmacy, where she
was paid on an hourly basig. After discussion with counsgel for
both parties, the committee determined that it would make geveral
changes in the hearing date and the time of the hearing, in order
to permit the client to testify at ‘the hearing and return to
Brockton in’ time for her sgcheduled ghift.
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until after client filed complaint with bar counsel, making false
statementsito bar counsgel, and misconduct and incompetence in
unfelated client matter, where attorney had good reputation in
community, accounting errors were inadvertent, and size of
practice was small, but attorney had prior discipline, and had
given deliberately false testimony at disciplinary hearing).

An order shall enter suspending the respondent from the
practice of law in the Commonwealth for a perilod of six months,
During that time, and ag a condition of reinstatement, the
respondent shall take a continuing education coursge, acceptable
to bar counsel, on management of IOLTA accounts, PFor a perilod of
two yéars from tﬁe date of his reinstatement, the-respondent also
shall engage an accountant, who will undertake a quarterly review
of the respondent's IOLTA account, and who will report to baxr
counéel quarterly on the gtatus of the reSPOﬁdent's compliance
with the record keeping requirements of Mass. R. Prof. C, 1.15,

By the Court

) V/g&ﬂ// /

Fernands R.V, Duff
Agsociate Justlce

Entered: July 22,.2016
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