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2008: The Year in Ethics and Bar Discipline

by

Constance V. Vecchione, Bar Counsel

This column takes a second look at significant developments in ethics and bar discipline in

Massachusetts over the last twelve months.

Disciplinary Decisions

The full bench of the Supreme Judicial Court issued seven disciplinary decisions in 2008.

Approximately 170 additional decisions or orders were entered by either the single justices

or the Board of Bar Overseers. Several decisions by the Court and the Board were of

significant interest to the bar, either factually or legally.

Curry and Crossen

Of the full-bench decisions, the two that perhaps generated the most interest were the

companion cases of Matter of Kevin P. Curry, 450 Mass. 503 (2008) and Matter of Gary C.

Crossen, 450 Mass. 533 (2008). Curry held that disbarment was the appropriate sanction for

an attorney who, without any factual basis, persuaded dissatisfied litigants that a trial court

judge had “fixed” their case and developed and participated in an elaborate subterfuge to

obtain statements by the judge's law clerk intended to be used to discredit that judge in the

ongoing high-stakes civil case. In Crossen, the Court held that disbarment was also warranted

for another attorney’s participation in the same scheme by actions including taping of a sham

interview of the judge’s law clerk; attempting to threaten the law clerk into making

statements to discredit the judge; and falsely denying involvement in, or awareness of,

surveillance of the law clerk that the attorney had participated in arranging.

These cases are particularly noteworthy for their rejection of the attorneys’ arguments that

the deception of the law clerk was a permissible tactic akin to those used by government

investigators or discrimination testers. The SJC in both cases also reaffirmed that expert

testimony is not required in bar disciplinary proceedings to establish a rule violation or a

standard of care.
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COMMONWEALTH OF MASSACHUSETTS 

SUFFOLK, SS. SUPREME JUPICIAL COURT 
FOR THE COUNTY OF SUFFOLK 

• DOCKET NO. BD-2010-061 

IN RE: KEVIN KILDUFF 

MEMORANDUM OF DECISION 

Bar counsel f i l e d a P e t i t i o n f o r R e c i p r o c a l D i s c i p l i n e 

pursuant to S.J.C. Rule 4:01, § 16, and an order issued by the 

United States Department of Treasury, O f f i c e of P r o f e s s i o n a l 

R e s p o n s i b i l i t y suspending the respondent from p r a c t i c e before the 

I n t e r n a l Revenue S e r v i c e (IRS) f o r f o r t y - e i g h t months. Bar 

counsel contends t h a t the respondent's conduct was i n v i o l a t i o n 

of Mass. R. Prof. C. 8.4 (b), and that, consequently, the 

respondent should be suspended from the p r a c t i c e of law f o r four 

months. For the reasons discussed below, I conclude that the 

proceedings before the IRS e s t a b l i s h e d that the respondent's 

conduct v i o l a t e d Mass. R. Prof. C. 8.4 (h), but a four month 

suspension i s not the appropriate s a n c t i o n i n these 

circumstances. 

Background. Upon a complaint issued by the D i r e c t o r , O f f i c e 

of P r o f e s s i o n a l R e s p o n s i b i l i t y , Department of the Treasury, IRS, 

and f o l l o w i n g a hearing before an a d m i n i s t r a t i v e law judge (ALJ), 

the respondent was suspended from p r a c t i c e before the IRS f o r a 

p e r i o d of twenty-four months because he engaged i n "disreputable 
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conduct" as set f o r t h i n 31 C,F.R., § 10.51 ( " w i l f u l l y f a i l i n g to 

make a f e d e r a l tax r e t u r n " ) . Following an appeal to the 

Secretary of the Treasury, the O f f i c e of Chief Counsel of the IRS 

(the IRS A p p e l l a t e A u t h o r i t y ) , a c t i n g through an order of 

del e g a t i o n , accepted the proposal of the O f f i c e of P r o f e s s i o n a l 

R e s p o n s i b i l i t y and imposed a f o r t y - e i g h t month p e r i o d of 

suspension.^ 

Thereafter, bar counsel f i l e d the i n s t a n t p e t i t i o n . A 

hearing on the matter was h e l d on March 22, 2011. During the 

hearing, I gave leave to the respondent to submit a d d i t i o n a l 

documentation; the documents he submitted are discussed i n note 

2, i n f r a . 

D i s c u s s i o n . 1. Federal a d m i n i s t r a t i v e body. As a 

preliminary, matter, I address the respondent's c l a i m , made 

without c i t a t i o n to r e l e v a n t a u t h o r i t y , t h a t the IRS i s not a 

" f e d e r a l a d m i n i s t r a t i v e body" and that he i s ther e f o r e not 

subject to S.J.C. Rule 4:01, § 16(1), which provides that t h i s 

court may r e c i p r o c a l l y d i s c i p l i n e a Massachusetts attorney who 

^ The O f f i c e of Chief Counsel of the I n t e r n a l Revenue 
Serv i c e (IRS) (the IRS A p p e l l a t e A u t h o r i t y ) increased the 
sa n c t i o n from that imposed by the a d m i n i s t r a t i v e law judge (ALJ) 
because the ALJ concluded i n c o r r e c t l y that the respondent's l a t e 
• f i l i n g of Federal tax ret u r n s f o r the tax years 2000, 2001, 2003, 
2004, and 2005 was not subject to d i s c i p l i n e uhder 31 C.F'.R., 
§ 10.51(f). As noted by the IRS A p p e l l a t e A u t h o r i t y , and not 
disputed by the respondent, " F a i l i n g to f i l e a r e t u r n w i t h i n the 
time requirements of I.R.C. §§ 6072 and 6081 i s i n v i o l a t i o n of 
the revenue laws of the Un i t e d States even i f the r e t u r n i s 
u l t i m a t e l y f i l e d . " 
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"has been suspended or d i s b a r r e d from the p r a c t i c e of law i n 

another j u r i s d i c t i o n ( i n c l u d i n g any f e d e r a l court and any s t a t e 

or f e d e r a l a d m i n i s t r a t i v e body or t r i b u n a l ) . " A State or Federal 

a d m i n i s t r a t i v e body i s an agency created by Federal or State 

l e g i s l a t i o n that i s endowed w i t h governmental f u n c t i o n s . I agree 

wit h bar counsel that the IRS i s a Federal a d m i n i s t r a t i v e body or 

agency. The Federal A d m i n i s t r a t i v e Procedure Act (APA) defines 

the term "agency" to i n c l u d e "each a u t h o r i t y of' th.e Government of 

the United S t a t e s , whether or not i t i s w i t h i n or-subject to 

review by another agency. . . . " 5 U.S.C. § 551 (1). Black's 

Law D i c t i o n a r y (9th ed. , 2009)-, defines " a d m i n i s t r a t i v e t r i b u n a l " 

as "[a]n a d m i n i s t r a t i v e agency before which a matter may be heard 

or t r i e d , a s ' d i s t i n g u i s h e d from a pu r e l y executive agency." See 

a l s o Donaldson v. United S t a t e s , 400 U.S. 517, 534 (1971) ("the 

I n t e r n a l Revenue Service i s organized to c a r r y out the broad 

r e s p o n s i b i l i t i e s of the Secre t a r y of the Treasury under s e c t i o n 

7801(a) of the 1954 Code f o r the a d m i n i s t r a t i o n and enforcement 

of the i n t e r n a l revenue laws"); L a S a l l e R o l l i n g M i l l s , Inc. v. 

U.S. Dept. of Treasury, 832 F.2d 390, 392 '(7th C i r . 1987) ("the 

IRS i s ah agency of the Treasury Department"). Thus, S.J.C. Rule 

4:01, § 16(1), provides the proper b a s i s f o r bar counsel's 

p e t i t i o n . % 

2. W i l f u l f a i l u r e to f i l e tax r e t u r n . As st a t e d , the 

respondent was suspended by the IRS pursuant to 31 C.F.R., 
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§§ 10.50, 10.51(a)(6), 10.52(a) ( s t a t i n g that p r a c t i t i o n e r may be 

censured, suspended or d i s b a r r e d f o r " w i l f u l l y f a i l i n g to make a 

Federal tax r e t u r n " ) . "Under our bar d i s c i p l i n e r u l e s , a ' f i n a l 

a d j u d i c a t i o n i n another j u r i s d i c t i o n that a lawyer has been 

g u i l t y of misconduct . . . may be t r e a t e d as e s t a b l i s h i n g the 

misconduct f o r purposes of a d i s c i p l i n a r y proceeding i n the 

Commonwealth.' S.J.C. Rule 4:01, § 16(5) . . . For r e c i p r o c a l 

d i s c i p l i n e purposes, '[t]he judgment of suspension. . . s h a l l be 

c o n c l u s i v e evidence of the misconduct unless the bar counsel or 

the respondent-lawyer e s t a b l i s h e s , or the court concludes, that 

the procedure i n the other j u r i s d i c t i o n d i d not provide 

reasonable n o t i c e or opportunity to be heard or there was 

s i g n i f i c a n t i n f i r m i t y or proof e s t a b l i s h i n g the misconduct. 

S.J.C. Rule 4:01, § 16(3)." Matter of Steinberg, 448 Mass. 1024 

(2007), quoting Matter of Kersey, 444 Mass. 65, 68-69 (2005). 

The respondent does not c l a i m that the proceedings before 

the IRS A p p e l l a t e A u t h o r i t y or the ALJ deprived him of n o t i c e and 

an o p p o r t u n i t y to be heard. Moreover, the arguments that he 

makes that c e r t a i n f i n d i n g s of the ALJ are erroneous do not 

• support a c l a i m t h a t there was a s i g n i f i c a n t i n f i r m i t y of proof. 

The ALJ d i d not c r e d i t the respondent's testimony that he 

f i l e d h i s 2002 tax r e t u r n . The ALJ noted t h a t "the IRS C e r t i f i e d 

r e c o r d s t a t e s that although he was granted two extensions of time 

to f i l e the r e t u r n , on A p r i l 15 and August 15, 2003, there i s no 



record of a,return having been f i l e d . As the respondent 

t e s t i f i e d he mailed the r e t u r n by f i r s t c l a s s m a i l , there i s ' no 

proof of h i s having f i l e d h i s r e t u r n other than by determining 

h i s c r e d i b i l i t y h e r e i n , which I do r e l u c t a n t l y , because the 

c o n f l i c t between.his testimony and the IRS' c e r t i f i e d o f f i c i a l 

records r e q u i r e me to do so." 

The ALJ observed f u r t h e r that the respondent f a i l e d t i m e l y 

to respond to the n o t i f i c a t i o n of the a l l e g a t i o n s against him, 

and that when he d i d respond he f a i l e d t o provide a copy of h i s 

2002 Federal tax r e t u r n ; the respondent a l s o d i d not respond to 

the ALJ's order s e t t i n g f o r t h the deadline f o r n o t i f i c a t i o n of 

h i s proposed witnesses and e x h i b i t s . Under 31 C.F.R., 

§ 10.50 (2)(b), "[w]hen a proper and l a w f u l request i s made by 

the D i r e c t o r of the O f f i c e of P r o f e s s i o n a l R e s p o n s i b i l i t y , a 

p r a c t i t i o n e r must provide the D i r e c t o r of the O f f i c e of 

P r o f e s s i o n a l R e s p o n s i b i l i t y w i t h any in f o r m a t i o n the p r a c t i t i o n e r 

has concerning an i n q u i r y by the D i r e c t o r of the O f f i c e of 

P r o f e s s i o n a l R e s p o n s i b i l i t y i n t o an a l l e g e d v i o l a t i o n of the 

r e g u l a t i o n s i n t h i s p a r t by any person . . . unless the 

p r a c t i t i o n e r b e l i e v e s i n good f a i t h and on reasonable grounds 

that the in f o r m a t i o n i s p r i v i l e g e d . " ^ Therefore, the respondent 

2 The respondent has provided me w i t h copies of h i s 2002 
Federal tax r e t u r n , which he claims to have f i l e d i n March of 
2005, and h i s 2002 State tax r e t u r n , which he claims t o have 
f i l e d June 30, 2006. In h i s supplemental memorandum, the 
respondent a s s e r t s f u r t h e r that he "unearthed a d d i t i o n a l 
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was not permitted c a l l witnesses or to introduce e x h i b i t s at the 

proceeding before the ALJ. 

The ALJ based h i s determination of w i l f u l n e s s , i n pa r t , on 

the f a c t that the respondent " i s an experienced p r a c t i t i o n e r i n 

the f i e l d w i t h f i f t e e n years experience as a p r a c t i t i o n e r w i t h 

IRS procedure. He was o b v i o u s l y aware of the requirement of 

f i l i n g Federal tax r e t u r n s , and doing so on a t i m e l y b a s i s . That 

he went s i x years without f i l i n g a r e t u r n , or a t i m e l y r e t u r n , 

c ould not have been because he was unaware of h i s tax 

o b l i g a t i o n s . " In t h i s connection, the ALJ noted that " ' w i l f u l l ' 

has c o n s i s t e n t l y been h e l d to mean the ' v o l u n t a r y , • i n t e n t i o n a l , 

v i o l a t i o n of a known.legal, duty.'" quoting United States v. 

Pomponio. 429 U.S. 10, 12 (1976). 

The ALJ's f i n d i n g s of f a c t support the determination that 

the 'respondent w i l f u l l y f a i l e d to. f i l e h i s 2002 i n d i v i d u a l 

F ederal tax return.^ The respondent's argument e s s e n t i a l l y 

c o r r o b o r a t i v e evidence [that he f i l e d the 2002 Federal r e t u r n ] , . 
such as. h i s 2002 Massachusetts s t a t e income tax returned, stamped 
by the Massachusetts Department of Revenue i n June 2006." In an 
a d d i t i o n a l supplemental response, the respondent argues f u r t h e r 
t h a t h i s 2003 tax- r e t u r n corroborates h i s claimed f i l i n g of the 
20 02 r e t u r n , because "he co u l d not have completed h i s 2003 Return 
without the i n f o r m a t i o n contained w i t h i n h i s 2002 r e t u r n . " The 
d i f f i c u l t y w i t h these arguments i s that they should, have been 
made to the ALJ, but were not; nor d i d the respondent l i s t as 
p o t e n t i a l e x h i b i t s any of the forgo i n g documents. 

^ The ALJ appears to have c r e d i t e d the respondent's 
testimony that he f a i l e d to t i m e l y f i l e c e r t a i n tax returns 
because, i n 1999, h i s mother was diagnosed w i t h lymphoma. He 
q u i t h i s job i n P h i l a d e l p h i a and moved to Massachusetts, where he 
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challenges the c r e d i b i l i t y determinations made by the ALJ, who. 

"was i n a f a r b e t t e r p o s i t i o n to make those determinations.". 

Matter of Mitrano, 453 Mass. 1026, 1027 (2009). "We g e n e r a l l y 

give e f f e c t to the d i s c i p l i n a r y d e c i s i o n s of another j u r i s d i c t i o n 

without undertaking the o f t e n ' d i f f i c u l t and p r o t r a c t e d task of 

redoing the i n q u i r y which has alr e a d y been concluded there.'" 

The respondent's conduct "adversely r e f l e c t s on h i s . . . 

f i t n e s s to p r a c t i c e law." Mass. R. Prof. C. 8.4 (h). However, 

the respondent was not charged w i t h or convicted of a c r i m i n a l 

offense under 26 U.S.C. § 7203 (misdemeanor to w i l f u l l y f a i l to 

make a return) or any other s t a t u t e , nor was a sa n c t i o n imposed 

under 31 C.F.R. § 10.51(a)(1) (a l l o w i n g sanctions f o r 

" [ c ] o n v i c t i o n of any c r i m i n a l offense under the Federal tax 

laws"). Thus, a c o n c l u s i o n that h i s conduct v i o l a t e d Mass. R. 

Prof. C. 8.4 (b). ("commit[ting] a c r i m i n a l act that r e f l e c t s 

adversely" on f i t n e s s as a lawyer) i s not warranted. 

3. Sanction. "Pursuant to S.J.C. Rule 4:01, § 16, we may 

l i v e d w i t h h i s parents f o r f i v e years to help care f o r h i s mother 
and f a t h e r , who a l s o was i l l . While sympathizing w i t h the 
respondent's " o b l i g a t i o n s and s a c r i f i c e s , " the ALJ noted that the 
respondent was employed f u l l time during t h i s p e r i o d and " i t i s 
d i f f i c u l t to imagine that he could not f i n d the time to prepare 
and t i m e l y f i l e these r e t u r n s . " The App e l l a t e A u t h o r i t y 
concurred: "While i t i s c e r t a i n l y admirable that he would a s s i s t 
i n the care of h i s a i l i n g parents, most people have time 
consuming o b l i g a t i o n s ... . [G] i v e n the f a c t that [r] espondent 
worked f u l l time dur i n g the r e l e v a n t p e r i o d as an attorney w i t h a 
major law f i r m engaged i n a tax controversy p r a c t i c e , 
[r]espondent's reasonable cause defense i s without merit." 
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impose whatever l e v e l of d i s c i p l i n e i s warranted by the f a c t s , 

even i f that d i s c i p l i n e , exceeds, equals, or f a l l s short of the 

d i s c i p l i n e imposed i n another j u r i s d i c t i o n . " Matter of Watt, 430 

Mass. 232, 234 (1999). The offending attorney "must r e c e i v e the 

d i s p o s i t i o n most ap p r o p r i a t e i n the circumstances." Matter of 

the D i s c i p l i n e of an Attorney, 392 Mass. 827, 837 (1984). "The 

conclusions and recommendations of the board are e n t i t l e d to 

great weight, but we are not bound by them." Tn re Angwafo, 453 

Mass. 28,, 34 (2009). "When de c i d i n g what sa n c t i o n i s appropriate 

we look to the d i s c i p l i n e imposed i n comparable cases." Id. at 

37. The s a n c t i o n imposed should not produce outcomes "markedly 

d i s p a r a t e " from the r e s u l t s i n s i m i l a r cases. Matter of Murray, 

455 Mass. 872, 882-883 (2010), c i t i n g Matter of G r i f f i t h , 440 

Mass. 500, 507 (2003). . 

Based on d i f f e r e n c e s i n the accompanying circumstances, we 

have imposed a range of sanctions i n cases where an attorney was 

c o n v i c t e d of w i l f u l l y f a i l i n g to f i l e tax r e t u r n s . Compare 

P r i v a t e Reprimand No. PR-90-8, 6 Mass. A t t ' y . D i s c . R. 82 (1990) 

( p r i v a t e reprimand where respondent, who p l e d g u i l t y to one count 

of f a i l u r e t o f i l e income tax r e t u r n s , "had been through a long 

. and e x t r a o r d i n a r i l y d i f f i c u l t p e r i o d of h i s business and personal 

l i f e " ) , with Matter of H a l l , 23 Mass. A t t ' y . B i s c . R. 258 (2007) 

(nine-month suspension f o r c o n v i c t i o n under 26 U.S.C. § 7203, 

where lawyer was imprisoned f o r twelve months). Convictions 
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under 26 U.S.C. § 7203, have o f t e n r e s u l t e d i n six-month 

suspensions, p a r t i c u l a r l y where m u l t i p l e v i o l a t i o n s where found 

or where the c r i m i n a l p e n a l t i e s i n c l u d e d imprisonment. See 

Matter of Minkel, 13 Mass. A t t ' y . D i s c . R. 548 (1997) (two 

separate c o n v i c t i o n s f o r f a i l u r e to f i l e income tax returns f o r 

four y e a r s ) ; Matter of R e m i l l a r d , 12 Mass. A t t ' y . D i s c . R. 479 

(1996) ( l a w y e r / c e r t i f i e d p u b l i c ar.rmmtant) ; Matter of Barkin, 1 

Mass. A t t ' y . Disc. R.. 18 (1977) ( w i l f u l l y f a i l i n g t o f i l e tax 

returns f o r two y e a r s ) . 

However, where, as here, m i t i g a t i n g f a c t o r s are present, the 

sanctions imposed have been f a r l e s s severe. See Matter of . 

P a r i s . 5 Mass. Att'y.. D i s c . R. 286, 287 (1987) ( p u b l i c censure 

where at t o r n e y s u f f e r e d "severe p s y c h o l o g i c a l , p h y s i c a l and 

f i n a n c i a l , d i f f i c u l t i e s " and r e c e i v e d six-month suspended sentence 

and one year p r o b a t i o n f o r f a i l i n g to f i l e Federal t a x returns 

f o r two y e a r s ) ; Matter of McCarron, 5 Mass. A t t ' y . D i s c . .R. 82 

(1986) ( p u b l i c reprimand and two year probation f o r f a i l u r e to 

f i l e Federal tax r e t u r n , where attorney s u f f e r e d from alcoholism 

f o r which he sought treatment a f t e r h i s c o n v i c t i o n ; i t was 

considered a m i t i g a t i n g f a c t o r that he nonetheless "maintained 

h i s p r a c t i c e and kept h i s f a m i l y t o g e t h e r " ) ; Matter of A l l i s o n , 1 

Mass. A t t ' y . D i s c . R. 16 (1979) (approximately one month . 

suspension f o r c o n v i c t i o n under 26 U.S.C. § 7203, where 

respondent s u f f e r e d from "serious i l l n e s s " and "traumatic 
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personal d i f f i c u l t i e s " ) ; Matter of Kellogg, 1 Mass. A t t ' y . Disc. 

R. 164 (1979) ( p u b l i c censure f o r f a i l u r e to f i l e Federal income 

tax r e t u r n where there were s u b s t a n t i a l m i t i g a t i n g circumstances 

due to then e x i s t i n g mental d i s e a s e ) . 

No case has been brought to my a t t e n t i o n , and I have found 

none, i n which sanctions were imposed f o r an attorney's f a i l u r e 

to f i l e a tax r e t u r n i n the absence of a c r i m i n a l c o n v i c t i o n . 

The d i s t i n c t i o n i s f a r from meaningless, and I disagree w i t h bar 

counsel that the s a n c t i o n should m i r r o r that of an attorney who 

was convicted f o r having f a i l e d to f i l e a tax r e t u r n . Somewhat 

analogous to the present case are matters i n which attorneys were 

d i s c i p l i n e d f o r uncharged i l l e g a l conduct. See, e.g.. In re 

B a l l i r o , 453 Mass. 75, 80-83 (2009) ( s i x month suspension where 

attorney knowingly gave f a l s e testimony under oath during t r i a l ; 

bar counsel sought s a n c t i o n under Mass. R. Prof. C. 8.4 (h) , of 

suspension f o r one year and one day and minimum s a n c t i o n was 

o r d i n a r i l y two years) ;- Matter of Parkhurst, 7 Mass. A t t ' y . Disc. 

R. 232 (1991) ( p u b l i c censure; attorney knowingly prepared and 

introduced i n evidence c l i e n t ' s f a l s e Federal tax r e t u r n ; no 

p r i o r d i s c i p l i n e ) . 

Conclusion. The f i n d i n g s of the IRS A p p e l l a t e A u t h o r i t y . 

e s t a b l i s h the f a c t s governing t h i s matter. Having considered 

these f a c t s and the d i s c i p l i n e that has been imposed i n 

comparable cases, I conclude that the appropriate s a n c t i o n i n 
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t h i s case i s a p u b l i c reprimand. In a d d i t i o n , f o r tax year 2010, 

the respondent s h a l l e s t a b l i s h t o bar counsel, by means 

s a t i s f a c t o r y to bar counsel, that he has t i m e l y f i l e d a l l 

personal State and Federal income.tax returns that are- r e q u i r e d 

to be f i l e d . 

By the Court, 

Entered: May 12, 2011 




