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SUMMARY1 

 
In 2007 and 2008, the respondent represented a husband in a contested divorce action.  

The trial in the divorce action occurred in August 2008.  The parties stipulated at trial to the 

amount of the wife’s average weekly compensation from her employer.  The court entered a 

judgment of divorce nisi in January 2009, with an absolute date in April 2009.  The judgment 

included orders as to custody, child support to the wife, and a division of marital assets. 

In November 2008, prior to the issuance of the divorce judgment, the wife’s employer 

terminated her employment.  In return for the wife’s agreement not to accept a position with 

the employer’s competitor, the employer agreed to pay the wife severance compensation in 

an amount equivalent to the wife’s weekly base pay for thirteen weeks.  The employer paid 

the wife in February 2009.  The wife also liquidated her retirement account with the 

employer and received the proceeds some time in 2009.   

In about November 2009, the respondent’s client learned about the wife’s receipt of 

severance compensation.  The client informed the respondent about the payment to his ex-

wife and the possibility that she had failed to disclose her retirement account on the financial 

statement she had filed at the time of the divorce trial.   

The respondent issued a subpoena duces tecum under the caption of the divorce case 

to the ex-wife’s former employer in January 2010.  The subpoena demanded production 

within ten days of the ex-wife’s employment records for the entire period of her employment 

and any and all records pertaining to any defined benefit plans, defined contribution plans, 

pension plans, and savings plans in which the ex-wife had participated during the time of her 

employment.  The respondent notarized the subpoena and mailed it to the former employer.    

The respondent knew that Mass. R. Dom. Rel. P. 30(a) required an action to be 

pending before she could take the deposition of the employer’s keeper of records and 

subpoena business records, and that she was not authorized to issue the subpoena. In 

                                                
1  Compiled by the Board of Bar Overseers based on the record of proceedings before the Board. 

    

January 2009

2008: The Year in Ethics and Bar Discipline

by

Constance V. Vecchione, Bar Counsel

This column takes a second look at significant developments in ethics and bar discipline in

Massachusetts over the last twelve months.

Disciplinary Decisions

The full bench of the Supreme Judicial Court issued seven disciplinary decisions in 2008.

Approximately 170 additional decisions or orders were entered by either the single justices

or the Board of Bar Overseers. Several decisions by the Court and the Board were of

significant interest to the bar, either factually or legally.

Curry and Crossen

Of the full-bench decisions, the two that perhaps generated the most interest were the

companion cases of Matter of Kevin P. Curry, 450 Mass. 503 (2008) and Matter of Gary C.

Crossen, 450 Mass. 533 (2008). Curry held that disbarment was the appropriate sanction for

an attorney who, without any factual basis, persuaded dissatisfied litigants that a trial court

judge had “fixed” their case and developed and participated in an elaborate subterfuge to

obtain statements by the judge's law clerk intended to be used to discredit that judge in the

ongoing high-stakes civil case. In Crossen, the Court held that disbarment was also warranted

for another attorney’s participation in the same scheme by actions including taping of a sham

interview of the judge’s law clerk; attempting to threaten the law clerk into making

statements to discredit the judge; and falsely denying involvement in, or awareness of,

surveillance of the law clerk that the attorney had participated in arranging.

These cases are particularly noteworthy for their rejection of the attorneys’ arguments that

the deception of the law clerk was a permissible tactic akin to those used by government

investigators or discrimination testers. The SJC in both cases also reaffirmed that expert

testimony is not required in bar disciplinary proceedings to establish a rule violation or a

standard of care.



violation of rules 30(b) and 45(d), the respondent intentionally did not serve a copy of the 

subpoena to the former employer on the ex-wife or her attorney. 

In mid-January 2010, the former employer turned over to the respondent the     ex-

wife’s personnel file, payroll records, and retirement plan account statement.  In April 2010, 

the respondent filed in the probate and family court a motion for relief from judgment to 

which she attached the subpoena and some of the documents the employer had produced 

pursuant to the subpoena.  The ex-wife’s attorney filed an opposition to the respondent’s 

motion in which she pointed out that the respondent’ had served her subpoena at a time when 

no action was pending between the parties and without the knowledge or authorization of the 

ex-wife.  The court denied the respondent’s motion for relief from judgment at the end of 

April 2010.    

The respondent’s conduct in issuing a subpoena duces tecum to the employer at a time 

when she knew that she was not authorized to do so violated Mass. R. Prof. C. 1.1, 3.4(c), 

and 8.4(c) and (d).  The respondent’s failure to provide timely notice of the subpoena to the 

ex-wife or her attorney violated Mass. R. Prof. C. 1.1, 3.4(c), and 8.4(c) and (d).  The 

respondent violated Mass. R. Prof. C. 4.4 by using a method to obtain evidence that violated 

the ex-wife’s legal rights.   

On April 24, 2012, bar counsel filed a petition for discipline, and the respondent filed 

an answer admitting to the charges.  The parties stipulated that a public reprimand would be 

appropriate.  On May 21, 2012, the Board of Bar Overseers voted to publicly reprimand the 

respondent. 


