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2008: The Year in Ethics and Bar Discipline

by

Constance V. Vecchione, Bar Counsel

This column takes a second look at significant developments in ethics and bar discipline in

Massachusetts over the last twelve months.

Disciplinary Decisions

The full bench of the Supreme Judicial Court issued seven disciplinary decisions in 2008.

Approximately 170 additional decisions or orders were entered by either the single justices

or the Board of Bar Overseers. Several decisions by the Court and the Board were of

significant interest to the bar, either factually or legally.

Curry and Crossen

Of the full-bench decisions, the two that perhaps generated the most interest were the

companion cases of Matter of Kevin P. Curry, 450 Mass. 503 (2008) and Matter of Gary C.

Crossen, 450 Mass. 533 (2008). Curry held that disbarment was the appropriate sanction for

an attorney who, without any factual basis, persuaded dissatisfied litigants that a trial court

judge had “fixed” their case and developed and participated in an elaborate subterfuge to

obtain statements by the judge's law clerk intended to be used to discredit that judge in the

ongoing high-stakes civil case. In Crossen, the Court held that disbarment was also warranted

for another attorney’s participation in the same scheme by actions including taping of a sham

interview of the judge’s law clerk; attempting to threaten the law clerk into making

statements to discredit the judge; and falsely denying involvement in, or awareness of,

surveillance of the law clerk that the attorney had participated in arranging.

These cases are particularly noteworthy for their rejection of the attorneys’ arguments that

the deception of the law clerk was a permissible tactic akin to those used by government

investigators or discrimination testers. The SJC in both cases also reaffirmed that expert

testimony is not required in bar disciplinary proceedings to establish a rule violation or a

standard of care.

 

 

JOSEPH SPINALE 

Public Reprimand No. 2013-14 

Order (public reprimand) entered by the Board on August 21, 2013. 
SUMMARY1 

 
 In 2010, a client hired the respondent to represent her in resolving a property dispute 
arising out of a neighbor’s repeated trespass.  The respondent was paid a retainer of $2,350 for 
his services.   
 
 The respondent wrote the neighbor two letters to which the neighbor failed to respond, 
and the trespassing continued.  The respondent drafted a complaint, as well as an affidavit for the 
client’s signature.   After receiving the signed affidavit from the client, the respondent did not 
file the complaint and affidavit and failed to perform any further work of substance in violation 
of Mass. R. Prof. C. 1.2 and 1.3. 
 

The client repeatedly called the respondent, leaving telephone messages requesting 
information about her case.  The respondent failed to reply to the client’s requests for 
information and did not inform the client that he had not filed the complaint.  By failing to 
respond to his client’s requests for information and to advise the client that he had not filed the 
complaint, the respondent violated Mass. R. Prof. C. 1.4(a) and (b). The client terminated the 
respondent’s services and demanded the return of the unearned portion of the fees she paid.  The 
respondent returned the entire fee to the client. 

 
In 2011, in a separate matter, a gasoline station owner hired the respondent to terminate 

the client’s franchise agreement with the fuel supplier and to pursue damages against the 
company.  The client paid the respondent his requested fee of $15,000. 

 
The respondent sent a letter on behalf of the client to the company terminating the 

franchise agreement, and the company in response sued the client in federal district court.  The 
respondent filed by hand an answer and counterclaim on behalf of the client.  The respondent 
failed to register with the federal court to receive electronic notification of docket entries, and he 
did not regularly check the court docket for notice of the court’s orders.  By failing to register to 
receive electronic notifications or to regularly check the court’s docket, the respondent violated 
Mass. R. Prof. C. 1.1, 1.2 and 1.3. 

 
The respondent agreed to a discovery schedule with opposing counsel, which the court 

adopted and entered as an order.  The respondent propounded no discovery, and he failed to 
respond to discovery propounded by the fuel supplier or to notify the client of the discovery 
requests.  The fuel company filed a motion for default judgment to which the respondent failed 
to file any opposition.   The court entered an order of default and judgment of $70,000 against 

                                                
1 Compiled by the Board of Bar Overseers based on the record of proceedings before the board. 



the client.  The respondent did not inform the client of the judgment, which the client discovered 
on his own.  The client discharged the respondent and retained new counsel, who was able to set 
aside the default judgment.    The respondent’s conduct violated Mass. R. Prof. C. 1.1, 1.2, 1.3, 
and 1.4.   

 
On July 17, 2013, the parties filed with the Board of Bar Overseers a stipulation and joint 

recommendation that the respondent be publicly reprimanded on the condition that the 
respondent submit to fee arbitration, if requested by the client, and make payment within three 
months of any award to the client.  On July 22, 2013, the Board of Bar Overseers voted to accept 
the parties’ stipulation. 
 


