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2008: The Year in Ethics and Bar Discipline

by

Constance V. Vecchione, Bar Counsel

This column takes a second look at significant developments in ethics and bar discipline in

Massachusetts over the last twelve months.

Disciplinary Decisions

The full bench of the Supreme Judicial Court issued seven disciplinary decisions in 2008.

Approximately 170 additional decisions or orders were entered by either the single justices

or the Board of Bar Overseers. Several decisions by the Court and the Board were of

significant interest to the bar, either factually or legally.

Curry and Crossen

Of the full-bench decisions, the two that perhaps generated the most interest were the

companion cases of Matter of Kevin P. Curry, 450 Mass. 503 (2008) and Matter of Gary C.

Crossen, 450 Mass. 533 (2008). Curry held that disbarment was the appropriate sanction for

an attorney who, without any factual basis, persuaded dissatisfied litigants that a trial court

judge had “fixed” their case and developed and participated in an elaborate subterfuge to

obtain statements by the judge's law clerk intended to be used to discredit that judge in the

ongoing high-stakes civil case. In Crossen, the Court held that disbarment was also warranted

for another attorney’s participation in the same scheme by actions including taping of a sham

interview of the judge’s law clerk; attempting to threaten the law clerk into making

statements to discredit the judge; and falsely denying involvement in, or awareness of,

surveillance of the law clerk that the attorney had participated in arranging.

These cases are particularly noteworthy for their rejection of the attorneys’ arguments that

the deception of the law clerk was a permissible tactic akin to those used by government

investigators or discrimination testers. The SJC in both cases also reaffirmed that expert

testimony is not required in bar disciplinary proceedings to establish a rule violation or a

standard of care.

WILLIAM R. DIMENTO 

Public Reprimand No. 2013-6 

Order (public reprimand) entered by the Board on May 8, 2013. 
SUMMARY1 

 

 In April 2007, a client retained the respondent to represent her in a personal injury 
case.  The client had been hit by a car in a parking lot and fractured her pelvis.  Due to her 
advanced age and other medical conditions, she was hospitalized for over a month.  The 
respondent did not have a personal injury background, and his legal practice consisted almost 
exclusively of land use matters.  He had previously advised the client on land use, and due to 
this relationship, she retained the respondent to handle her personal injury matter. 

The respondent filed suit, conducted discovery, and engaged in settlement discussions 
with the insurer for the defendant driver.  While the negotiations were ongoing, the 
respondent did not obtain from Medicare an itemization of the medical expenses paid by 
Medicare related to the accident.  In September 2008, the respondent settled the case with the 
insurer for $150,000.  Because Medicare had paid the client’s medical expenses related to the 
accident, it was entitled to recover the amount it had paid out, pursuant to 
42 U.S.C. § 1395y(b)(2)(B)(iii). 

The insurer did not issue a settlement check because the respondent advised that he was 
attempting to settle the Medicare lien.  The respondent mistakenly believed that the medical 
expenses paid by Medicare for the accident were significant and that the Medicare lien would 
reduce the settlement proceeds to little or nothing.  Following the settlement, the respondent 
spoke to Medicare personnel, but due, in part, to his inexperience, he did not request an 
itemization of the medical expenses paid by Medicare for the accident, nor did he submit any 
settlement proposals to Medicare.  As a result of his inaction, he did not settle the Medicare 
lien. 

The client died in January 2009.  The respondent filed a petition for administration, and 
the client’s daughter was appointed administratrix in May 2009.  From early 2009 until late 
2012, the administratrix called the respondent repeatedly for information about the status of 
Medicare lien.  The respondent repeatedly told her that he was working on resolving the lien 
and would soon have it resolved when, in fact, the respondent did not know how to settle the 
lien and took no meaningful steps toward resolution during this period.  From late 2011 to 
late 2012, the respondent spoke to Medicare personnel about the lien on a few occasions, but 
still made no progress in resolving the lien. 

In December 2012, the respondent hired an experienced personal injury attorney who 
was able to settle the Medicare lien immediately for $3,688.31.  In January 2013, the 
respondent received a settlement check from the insurer in the amount of $146,311.69.  The 
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respondent agreed to take a reduced fee of $30,000 representing 20% of the overall 
settlement.  After expenses, the estate received over $115,000. 

The respondent’s failure to settle the Medicare lien from 2008 to 2012 was in violation 
of Mass. R. Prof. C. 1.1, 1.2(a), and 1.3.  The respondent’s failure to advise his client of his 
inability to settle the lien and his repeated misrepresentation to the client that he was working 
on the matter and would soon have it resolved was in violation of Mass. R. Prof. C. 8.4(c). 

The matter came before the Board of Bar Overseers on a stipulation of facts and 
disciplinary violations and a joint recommendation for discipline by a public reprimand.  On 
April 22, 2013, the board voted unanimously to accept the stipulation and impose the 
recommended discipline. 
 


